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Qrnngr.esn of tq.e l~nit.eo j;tat.es: 

April 14, 2016 

The Honorable Gina McCarthy 
Administrator 

l!lllasl1ittgton, 111(!! 20.515 

U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue NW 
Washington, D.C. 20460 

Dear Administrator McCarthy: 

We request your views on the Drainage Settlement Agreement (Agreeme~t) signed by the 
Westlands Water District (Westlands) and the U.S. Department of Justicejon September 15, 
2015, as well as the current "term sheet" outlining a second, near-final dr~ft Agreement between 
the Department of the Interior and three other contractors in the San Luis Unit of the Central 
Valley Project (the Northerly Districts). Each of these two documents, attached, will have 
significant impacts on water quality and other clean water issues in Califdmia. 

I 
We are also attaching a Congressional Research Service report, Westlan4 Drainage Settlement, 
H.R. 4366, and "Key Concepts" Identified by DOl, that notes that key ele:ments are missing from 
the Westlands Settlement agreement compared to earlier proposals presedted by the Department 
of the Interior. This report reinforces our concerns that. env~ro~mentalla~s and enforcement by 
your agency may be one ofthe only backstops to deficienCies m the settlement agreement. 

I 
At a House Natural Resources Committee hearing in March 2016, Burea4 ofReclamation 
Commissioner Estevan Lopez stated the following: "Westlarids, once it takes over drainage, the 
drainage service itself, they would still be responsible for complying with1 water quality laws that 
are overseen by the EPA or the State of Cali fomia. And so that's really the protections that we 

I 

have." 1 

Given the responsibilities the Environmental Protection Agency (EPA) hJs in the protection of 
I 

the enviromnent and enforcement of water quality laws, and the important role that the Interior 
Department contemplates the EPA to have in the enforcement of this agrciement, we are 
interested in your responses to the following questions: I 

1) . Was the EPA consulted during the development of the Westlands Drainage Settlement · 
Agreement? If so, which elements of the settlement reflect thatlconsultation? Has 
theEP A been consulted in the development of the separate draft Agreement with the 

I 

Northerly Districts, an agreement which is not a legal settlement? 
! 

2) In 2007, the EPA wrote to the Bureau of Reclamation stating that "a drainage 
agreement ~hould be based on clear performance objectives an~ assure continuous 
oversight, monitoring, assessment and contingency plans which, if necessary, revisit 

I 
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terms of the drainage agreement." 1 The Congressional Research Service report 
highlights the lack of these protections, but do you believe the 2015 Westlands 
settlement includes these necessary safeguards? 

3) The Westlands Drainage Settlement Agreement requires the permanent retirement of 
100,000 acres ofWestlands fannland. This retirement amount is considerably less than 
what has previously been recommended by numerous experts and federal agencies. 
For example, in their March 2007 Record of Decision on the San Luis Drainage 
Feature Re-evaluation, the Bureau of Reclamation recommended 194,000 acres of 
land retirement and found 308,000 acres ofland retirement to be the National 
Economic Development Alternative? The EPA, in its 2007 memo, noted that "land 
retirement in the Westlands Water District. .. can be a way of reducing problem 
drainage."3 Has the EPA analyzed how the reduced amount ofland proposed to be 
retired in the 2015 Westlands settlement would impact the scale of management, 
treatment, and disposal of drainage? 

4) The EPA has previously stated that Westlands' current contract quantities are 
"unrealistic given the current and anticipated restraints on deliveries of an 
oversubscribed Delta system."4 Similarly, the EPA has previously noted that any 
solution to the drainage issue in the San Luis region, "will have important long-term 
consequences for the greater San Joaquin region and proposals should be considered in 
that context." Has the EPA analyzed what impacts, if any, a permanent export contract 
for the Westlands Water District may have on water quality, (including groundwater, 
in the San Joaquin Valley, or on water quality and beneficial uses in the San Francisco 
Bay-Delta Estuary? 

,. 

5) There is currently legislation pending before Congress (H.R. 4366) that would 
authorize the Westlands Drainage Settlement Agreement. Has the EPA analyzed how 
this legislation will impact issues undedts jurisdiction? If so, please provide us with a 
copy of your analysis and your feedback on the Agreement. 

We thank you in advance for your response to these critically important questions. Without an 
adequate drainage plan, agricultural drain water can cause significant hann to California's 
environment, migratory birds, and water resources. 

1 Environmental Protection Agency. (2007) Elements of a Drainage Solution for the San Luis Unit Irrigation 
Contractors, Firebaugh, and Central California Irrigation District (CCID) 
2 

United States Bureau of Reclamation (2007). San Luis Drainage Feature Re-evaluation Record of Decision. 
Available at: https://www. usbr.gov/mp/sccao/sld!docs/sld _feature _reeval_ rod.pdf 

3 Environmental Protection Agency. (2007) Elements of a Drainage Solution for the San Luis Unit Irrigation 
Contractors, Firebaugh, and Central California Irrigation District (CCID) 
4 United States Environmental Protection Agency Associate Director Karen Schwinn. Aprill6, 2008 Letter to 
United States Bureau of Reclamation. 



The environmental devastation that occurred at the Kesterson National Wildlife Refuge due to 
I 

toxic agricultural drainage is a stark reminder of the need for a well-thought-out drainage 
solution. Any solution should be developed with input from regulatory ag~ncies, such as the 
EPA. We appreciate your feedback on this important matter and look fonJard to your response. 

I 
Sincerely, i 

I 

V'r\:J.. ~ 
Mike Thompson 
Member of Congress 

~~¢ 
Mark DeSaulnier 
Member of Congress 

I 
I 

I 
i .. . " .. 
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I . 
(9Drts')~ 
Doris Matsui 1 

Member of C(mgress 

CC: The Hon. John Laird, California Secretary for Natural Resources 
I 

CC: The Hon. Felicia· Marcus, State Water Resources Control Board Chair 
CC: The Hon. Sally Jewell, Secretary of the Interior I 

I 
I 
I 
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MEMORANDUM 

To: 

From: 

The Honorable Jared Huffman 
Attention: Ben Miller 

Betsy A. Cody, Specialist in Natural Resources Policy, 7-7229 

March 18,2016 

Subject: Westlands Drainage Settlement, H.R. 4366, and "Key Concepts" Identified by DOl 

This memorandum responds to your request for a comparison of"key elements" identified by the Obama 
Administration in developing a balanced approach to resolving legal obligations of the United States in 
providing drainage service to the Westlands Water District in California with provisions of the September 
15,2015 Westlands drainage settlement 1 and H.R. 4366, the San Luis Drainage Resolution Act 
(introduced January 12, 20 16). The key elements were identified in a September 1, 20 I 0 letter to Senator 
Dianne Feinstein from the Department ofthe Interior (DOI).2 

Comparison of "Key Elements" of a Drainage Solution to the Westlands 
Drainage Settlement and H.R. 4366: 
In a September 1, 2010, letter from Bureau of Reclamation Commissioner Michael Connor to Senator 
Dianne Feinstein, the Department of the Interior outlined several key elements that it claimed should be 
included in a balanced approach to a drainage service solution for the Westlands Water District. In 
quotations below are excerpts from the DOI letter, including the key elements identified by DOL After 
each element, CRS has noted in italics: (1) how the September 15, 2015, settlement agreement-signed 
by Westlands and the United States-appears to address, or does not address, each element; and (2) how 
H.R. 4366 appears to address, or does not address, each element in the DOl letter. 

Pages 2-5 of the DOl letter provide back~round and establish parameters for what it describes as a 
balanced approach to a drainage solution :"The following are the key elements of a long-term legislative 
drainage strategy that would accomplish those goals and that the Administration would support in 
legislation:" 

1 Agreement Between the United States and Westlands Water District, August 2015, as filed with the United States District Court 
for the Eastern District of California (case 1:88-cv-00634-LJO-DLB, document 1001) on September 15,2015. 
2 Letter from Michael L. Connor, Commissioner of the Bureau of Reclamation, to Senator Dianne Feinstein, September I, 20 I 0, 
(Filed with the United States District Court for the Eastern District of California (case I :88-cv-OWW-DLB, Document #814) on 
October 1, 2010). 
3 Page 2 of the DOI letter references a "balanced approach that will promote continued sustainable agricultural productivity, 
lead to improved environmental quality, and increase the reliability of water supply in the Central Valley of California by 
providing for locally-controlled, timely, and effective irrigation drainage management in the Unit and in areas adjacent to the 
Unit.'' 

Congressional Research Service 7-5700 I www.crs.gov 
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I 
"Transfer irrigation drainage resp.onsibility to local control: Drainage sentice should be the 
responsibility of the individual Unit contractor pursuant to a drainage managemeMt plan that complies 
with applicable state and federal standards." I 

1) Paragraph 9(c)(i) of the Westlands drainage settlement would transfer drainale responsibility "in 
accordance withfederal and state law" to the local Westlands Water District. A drainage management 
plan is not included in the settlement agreement. I 

I 

2) Section 4(2) ofH.R 4366 relieves the Secretary of the Interior of the duty to p1ovide drainage service 
to the San Luis Unit (SLU) and declares that each irrigation contractor within the SLU shall be 
responsible for management of drainage within its boundaries. I 

"Require plan and performance measures: The districts should be required to ~repare a comprehensive 
drainage management plan with measurable environmental objectives, including wl

1 

ater quality and 
specific enforceable performance measures." 

1) No drainage management plan is included in the settlement agreement, and this no "measurable 
environmental objectives, " "water quality, " or "specific enforceable performanc~ measures" are 
included, other than a general statement under paragraph 9(c)(i) that "Westland} shall agree to be 
responsible for management of drainage water within Westlands 'boundaries, in accordance with federal 
and state law, and at its own expense and sole liability. " The agreement also notJs that the United States' 
obligation to make water available to Westlands is "conditioned on Westlands 'fu"if;llment of its 
obligations to manage drainage water within its boundaries. " The settlement a~eement does not identify 
how the U.S. Government, state of California, or other parties will determine whkther Westlands is 
fulfilling or has fulfilled its drainage obligations. 4 Nor does the agreement addrJss procedures to be 

. I 

taken if there is a disagreement among the parties as to whether West lands is fulfilling or has fulfilled its 
drainage obligations. I 

2) There appears to be no specific requirement for a drainage plan or identification of enforcement 
measures in H.R. 4366. However, Section 5 ofH.R. 4366 directs that the Westlan'ds Water District "shall 
assume a// legal responsibility for the management of drainage water within its bbundaries in accordance 
with Federal and California law, and in accordance with the Westlands Agreemeht. " / 

I 

"Require enforcement me as ores, including the suspension ofwater delive~es: Reclamation should 
be directed to stop delivery of CVP water that would go to parcels of land for which the districts fail to 
provide acceptable drainage service within a specified timeframe." I . 

1) As noted above, Paragraph 9(c)(i) states that CVP water delivery is "conditio~ed on Westlands' 
fulfillment of its obligations to manage drainage water within its boundaries. " l{o time line for such is 
included in the agreement, and no compliance requirements or guidelines are included other than the 
statement that Westlands shall provide drainage service in compliance with state !and federal law. 

I 
2) There appears to be no specific requirement in HR. 4366for suspension ofwdter deliveries as an 
enforcement mechanism, other than to comply with federal and state law and to ihtplement the terms and 
conditions of the Westlands Agreement. 

4 A related U.S. court filing states that Westlands "will use a mix of measures which will depend dn the varying needs oflands 
within drainage-impaired areas and which will evolve as conditions change. These measures will idctude elements identified in 
Reclamation's drainage plan, such as land retirement, source control through more efficient irrigatibn practices, and collection 
and reuse of shallow groundwater, although the specific mix of elements may differ from Reclamation's plan." (Memorandum of 
Paints and Awharities in Support of Joint Motion for Partial Stay, Case I :88-cv-00634-UO-DLB, bocument I 002-1, filed on 
Sept. 23, 2015, p. II.) The settlement agreement itself does not include or specifY such actions. i 

I 
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"Require land retirement: Westlands Water District should be required to pennanently retire a 
minimum of200,000 acres of the most drainage impaired lands as part of the required drainage 
management plan. This is consistent with past plans considered by the District. In addition, it is 

. comparable with the number of acres to be retired under Reclamation's ROD (194,000 acres)." 5 

I) The settlement agreement does not call for 200,000 acres to be permanently retired. Rather, 
paragraph 9(e) calls for retirement of IOO,OOO acres. According to DOl officials, between 35,000 and 
40,000 acres (of this IOO,OOO) have already been retired under earlier settlements and some other lands 
have been temporarily retired, pending resolution of drainage issues. 6 Thus, the settlement agreement 
calls for roughly half the acreage retirement outlined in the 2007 DOl Record of Decision. 

2) H.R. 4355 does not specify land retirement; however, Section 3 directs the Secretary to implement the 
terms and conditions of the West/ands and Northerly District settlement agreements and Section 5 directs 
that West lands assume a!/ legal responsibility for drainage within its boundaries. 

3 

"Contract quantity consistent with land retirement: Upon development of a plan that will 
permanently retire 200,000 acres (approximately 30 percent of the agricultural lands in the district), CVP 
water under long-term contract to Westlands should be reduced to an annual amount of 806,000 acre feet 
of Project Water for irrigation (which is 70 percent of the amount provided in the existing water service 
contract) to bring it into balance with the amount of land remaining in production. The legislation should 
make clear, however, that when less than full contract amounts are available for delivery, the legislation 
shall not result in Westlands' CVP water supply being reduced by a greater proportion, relative to other 
south-of-delta CVP contractors, than would have occurred without the legislation, up to 806,000 acre feet. 
In extremely wet years, nothing in the legislation should prevent Westlands from entering into a contract 
for additional water on the same terms as other contractors." 

I) The settlement agreement would not reduce the Westlands contract amount. Rather, under paragraph 
9(c)(ii) the foil contract amount would remain at I.I93 million acre-feet, with the United States having 
"exclusive right to the use" ofCVP water "made available to Westlands in excess of 895,000 acre-feet." 
Under current /ay,~ the United States holds water rights for the CVP and essentially has the right under 
Reclamation law and other laws to use the full contract amount for higher priority purposes under law, 
including meeting obligations to deliver water to senior water rights contractors, environmental 
purposes, and other contractors with delivery priority ahead of the Westlands Water District. This 
provision would give Reclamation "exclusive right" to 298,000 acre-feet in years in which Westlands 
would be allocated more than an approximate 75% of its contracted water supply-a level that has 
occurred seven times in the past 25 years. 7 

2) H.R 4355 does not specify a contract quantity consistent with land retirement; however, Section 3 
directs the Secretary to implement the terms and conditions of the Westlands and Northerly District 
settlement agreements and Section 5 directs that Westlands assume all legal responsibility for drainage 
within its boundaries. 

"Reduce or relieve contractors' repayment obligations in recognition of increased upfront 
drainage obligation: [In] recognition of the districts assuming upfront responsibility for drainage 

5 "ROD" stands for Record of Decision, which is the endpoint of the environmental impact statement (EIS) review process under 
the National Environmental Policy Act. Reclamation completed an EIS for Westlands drainage proposals in March, 2007. 
(www.usbr.gov/mp/sccao_new/west_sjv/sldldocs/sldfr_reportJAppendices/AppM-Final.pdf.) 
6 Briefing held by Department of the Interior officials for House and Senate staff on September 21, 2015. 
7 Westlands has received greater than a 75% allocation seven times since 1990: in wet water years I 995-1998; above normal 
water year 2005; wet water year 2007; and most recently, wet water year 201 I. (Source: data provided by the U.S. Dept. of the 
Interior, Bureau of Reclamation, email communication, November I 4, 20 I 4, Total Annual Pumping at Banks, Jones, and Contra 
Costa Pumping Plants 1976-2014 (MAF).) 
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management within their order.; (rather than repaying the U.S. for its investment)! we believe legislation 
should relieve the contractors of all or a portion of their remaining obligation to r~pay the cost of 
existing CVP facilities. It should also address a portion of the treatment costs oft~e exchange 
contractors. As you know, the exchange contractors have asserted that they are ad~ersely affected by 
down-slope subsurface drainage from the Unit. While the U.S. does not agree witp that assertion, we do 
believe that assistance in funding treatment costs for the exchange contractors is appropriate as part of a 
broader resolution of issues." I 

1) Paragraph 9(c)(iv) would relieve West lands of "all unpaid capitalized construbtion costs for the CVP 
allocated to Westlands as of the date of this Agreement ... ", which is estimated at $375 million. The 
provision further relieves Westlands of any obligation to repay "any costs incurre'd by the United States 
prior to the date of this Agreement for purposes of evaluating, planning, or providfing drainage to the San 
Luis Unit (which heretofore were to be reimbursable), or future costs incurred to provide drainage service 
to lands outside of West/ands 'boundaries. " In the matter of the exchange contractors, West lands 
contends that no water leaves its boundaries; however. as noted by the Administr~tion, above, other 
nearby districts have disagreed and filed lawsuits accordingly. The settlement ag,.eement provides no 
assistance in funding treatment costs for the exchange contractors. Further, this provision would absolve 
West/ands of any duty to address drainage issues outside West lands' boundaries. !Thus, the settlement 
agreement appears to leave the United States responsible should it be discovered at a future point that 
contaminated water does leave West lands· boundaries and affects neighboring lards. 

2) Section 7 of HR 4366 suspends West lands repayment obligation as set forth in the settlement 
agreement and once executed, the repayment contract shall include no repayment; obligation (as set forth 
in the agreement). I 

"Provide for longer term contract and authorize accelerated repayment: In! recognition of the 
districts taking on the upfront responsibility for drainage service, we could agree to the conversion of the 
existing water service contracts with the Unit contractors to repayment contracts, :provided that the . 
contract quantity is re-evaluated upon completion of the Bay-Delta Conservation Plan, and provided 
further that the non-financial tenns of the contract remain subject to renewal in thk future. Under the 
Central Valley Project Improvement Act (CVPIA), water service and repayment c:Ontracts are subject to 
renewal every 25 years. We could support amending the CVPIA to provide for a l~mger tenn for the 
converted repayment contracts of the San Luis Unit contractors. The districts sho(J)d also be given the 
opportunity to accelerate the repayment of any capital obligation to the U.S. under those contracts 
without penalty. The contract with Westlands Water District should be for the reduced water quantity, as 
discussed above. Contracts with the other Unit districts should be for the full quru}tity of water for which 
they presently contract, unless they retire a portion of their lands." I 

1) The settlement agreement provides for conversion to a longer term contract as 1well as accelerated 
repayment; however, it does not include the provisos that the "contract quantity i~ re-evaluated upon 
completion of the Bay-Delta Conservation Plan" or that the "non-financial term~ of the contract remain 
subject to renewal in the future. " J 

2) Section 6(a) directs the Secretary to convert West/ands existing long-term or in~erim water service 
I 

((9)(e)contract) to a repayment contract ((9(d) contract) for irrigation and municipal and industrial 
purposes ((9(c) contract). HR 4366 also does not mention the BDCP or CVPIA renewal limit; however. 
again, Section 3 ofHR 4366 directs the Secretary to implement the terms and cohditions ofthe 

· Westlands and Northerly District settlement agreements. I 

"Acknowledge potential impact of the Bay Delta Conservation Plan (BDCP): !Legislation that 
authorizes a longer tenn contract for Westlands must also recognize potential chartges to water supply 
reliability and environmental requirements that may result from completion ofth~ BDCP." 

I 
I 

I 

I 
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1) The settlement agreement does not explicitly mention BDCP; however, it does include a provision. 
stating that nothing shall change allocation provisions, and includes shortage language similar to the 
existing interim contract, which provides for shortage allocations based on actions ofthe Secretary to 
meet legal obligations. 

2) HR 4366 makes no mention of the BDCP, but includes similar (but not identical) shortage allocation 
language to the existing interim contract and the West lands settlement agreement. 

"Clear and comprehensive shortage provision: The legislation must also make clear that there is 
no liability for the U.S. if the full amount of contracted water cannot be made available. Further, the 
legislation should state that the districts will not have a greater certainty to CVP water deliveries than 
they would have had previously. Without such a provision other districts outside the Unit could be 
adversely affected." 

1) Paragraph 9(c)(vi) includes shortage condition language similar to, but not identical, to the 2007 
interim contract, which has been renewed several times. Following is the language in the settlement 
agreement (the language from the existing interim contract is provided in footnote 7): "If there is a 
condition of shortage in the amount of water available for delivery to West lands because of the exercise 
of the Secretary~· discretion in allocating water, errors in physical operations of the Project, drought, 
hydrologic variability, other physical causes beyond the control of the Secretary, or actions taken by 
the Secretary to meet legal obligations, no liability shall accrue against the United States or any of its 
officers, agents, or employees for any damage, direct or indirect, arising therefrom."8 The distinction 
between "beyond the control of the Secretary" and "beyond the control of the Contracting Officer" 
may affect what circumstances allow for implementation of the shortage provision. 

2) Section 6(b)(3) of HR. 4366 includes a limitation on liability of the United States arising from 
shortages similar to the shortage provision in contracts and the Westlands agreement, yet slightly 
different. 9 Section 6{b)(2) notes that the contract conversion "shall not afford Westlands Water District 
greater or lesser rights to an annual allocation of project water. .. ". 

"End to the litigation: Final resolutiop of this matter must also include an end to litigation. We 
believe that any legislation must require that the Unit contractors and exchange contractors waive any 
past, current, or future drainage claims against the U.S. and dismiss all pending litigation related to 
Unit drainage ifthey seek to take advantage of the financial and other benefits offered by the 
legislation." 

1) Settlement agreement Paragraphs 9(a) and 9(b) call for Westlands and the United States to work 
together to end the remaining pending drainage lawsuits, the consolidated cases a/Firebaugh Canal Co. 
v. United States, No. 1 :88-cv-00634 (E. D. Cal.), and Sumner Peck Ranch, Inc. v. Bureau of Reclamation, 
No. 1: 91-cv-00048 (E. D. Cal.), as well as Etchegoinberry v. United States, No. 1: 11-cv-005 64 (Fed. Cl.). 
In Etchegoinberry, West lands agrees to indemnify the United States against takings liability and to "use 
its best efforts to obtain a release, waiver and abandonment of all past, present and future claims of each 
landowner within its service area against the United States arisingfi·om the alleged failure by the United 

8 The existing interim contract shortage provision (Article 12(b)) reads: "If there is a Condition ofShortage because of errors in 
physical operations of the Project, drought, other physical causes beyond the control of the Contracting Officer or actions taken 
by the Contracting Officer to meet legal obligations then, except as provided in subdivision (a) of Article 18 of this Contract, no 
liability shall accrue against the United States or any of its officers, agents, or employees for any damage, direct or indirect, 
arising therefrom." (http://www. usbr.gov/mp/cvpia/3404cllt_ contracts/2007_ int_ cts/2007 _interim_ westlands _ d ft. pdf.) 
9 The limitation on liability found in Section 6(b){3) ofH.R. 4366 states that no liability shall accrue against the United States 
from a condition of shortage caused by "(A) errors in physical operations of the Project; (B) physical causes beyond the control 
of the Contracting Officer, including drought; or (C) actions taken by the Contracting Officer to meet legal obligations." 

5 
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I 

States to provide drainage service. " In Firebaugh, Westlands and the United Stat~s will petition the 
district court to have the judgment in that case vacated Also, West lands and the United States will 
stipulate to the dismissal of the present lawsuit between the two parties. 10 I 

.6 

2) H.R. 4366 includes no specific mention of the cases above; however, Section 8(c) notes that upon 
transfer, Westlands will hold the United States harmless for "any and all clailrzs, cost, damages, and 
judgments of any kind arising out of any act, omission, or occurrence relating to the transferred 
facilities, except for such claims, costs, damages arising from acts of neg/ige~ce committed by the 
United States or by its employees, agents, or contractors, prior to the date of title transfer, for which 
the United States is found liable under the Federal Tort Claims Act. " I 

"Renewable energy incentives: It is our understanding that Westlands Water District may be 
I 

interested in developing renewable energy projects on its retired lands. We strongly support that 
initiative, and therefore would like to explore with the District opportunities to mbve such projects 
forward." I 

I 
1) Paragraph 9(e) includes "renewable energy projects" in the purposes for whiqh retired lands shall be 
used; however, there appears to be no other mention of moving such projects forward. 

2) H.R. 4366 includes no language on renewable energy incentives; however, Sec(ion 3 directs that the 
Secretary implement the settlement. i 

I 

"Title transfer: If requested by the districts, we would support authorization to transfer title of 
I 

federally owned facilities within the Unit that are determined by the Secretary to be appropriate for 
transfer. These are facilities that generally serve only one district." I 
1) Paragraph 9(j) directs the Secretary to transfer to Westlands "all right, title aJd interest, without 
warranties" in facilities and real property outlined in Attachment B. I 

2) Section 8 of H.R. 4366 directs the Secretary to transfer title to the San Luisi canal system, 
excluding the main canal, but including internal distribution systems, pumping plants, and related 
structures and equipment. Section 8(a)(2) includes transfer of Mendota Pool:diversionfacilities 
operated by Westlands, and Section 8(a)(3) includes transfer of the Pleasant t(al/ey system. 
Section 8(a)4-6 include transfer of drainage systems and Reclamation field offices. Section 
8(a)(7) includes transfer of "real property interests held by the United States l'n lands underlying 
or otherwise associated with the facilities and equipment listed in this subsec~ion. "Lastly, Section 
8(d) requires compliance with federal and state law before transfers may occur. (CRS has not 
compared this list with facilities and real property outlined in Attachment B of the settlement 
agreement.) i 

I 
As shown above, the settlement agreement and H.R. 4366 depart from the "key elements" in many ways. 
In some cases, certain key elements are not included in the settlement agreement pr the legislation; in 
others, the agreement addresses only certain aspects of key elements. Comparisof1 of the key elements 
with the proposed settlement agreement and H.R. 4366 raises several policy and implementation 
questions, including implications of the agreement for other CVP contractors who might otherwise benefit 
from a reduced contract supply by Westlands, cost to the federal government for tbe agreement versus 
costs avoided, 11 and future liability for the United States for drainage damages if ~y were to occur 

I 
I 

10 Sarah Hennan (shennan@crs.loc.gov), Legislative Attorney in the CRS American Law Division,! provided the comparison of 
the settlement agreement to this key element, but did not provide analysis ofH.R. 4366. 1 

11 For example, although the federal estimate for a drainage solution is well over $2 billion, under f~deral Reclamation law much 
ofthe cost would eventually be reimbursed to the federal government by Westlands contractors, assuming an "ability to pay." 
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outside the Westlands District boundaries. Further discussion of these questions, however, is outside the 
scope of this memorandum. 

7 

I hope this memorandum satisfies your request. Please contact me at 7-7229 or bcody@crs.loc.gov if you 
have further questions. 



MEMORANDUM 
i 
I 

August 21, 2007 

I 
I 

Re: Elements of a Drainage Solution for the San Luis Unit Irrigation Contractors, 
Firebaugh, and Central California Irrigation District (CCID) I 

From: Carolyn Yale 
U.S. Environmental Protection Agency 
Region 9 

To: Federico Barajas 
U.S. Bureau of Reclamation 
Mid-Pacific Region 

I 

We would like to thank you for the August 9, 2007 briefing on the developing 
negotiations for a drainage solution in the San Luis Unit. This memorandum, which 
addresses the drainage component of the negotiations, follows up on your request for our 

I 

suggestions. These comments are initial ideas from those of us at the iU.S. Environmental 
Protection Agency who participated in the conference call. j 

We appreciate the opportunity for public discussion of the pro~osal. Action is 
much needed to arrest drainage-related damage to lands, water resources, and the 
environment. However, the current proposal assumes unproven feasiBility for complete 
management, treatment, and disposal of drainage on a regional scale. !Experience to date, 
on much smaller sites, reveals technical problems and unacceptable environmental 
impacts from various steps in drainage management. Even if resolved in the future, these 
issues will affect project design, anticipated cost, and scale ofkey dratnage solution 
elements. In light of these uncertainties, a drainage agreement should~ be based on clear 
performance objectives and assure continuous oversight, monitoring, assessment and 
contingency plans which, if necessary, revisit terms of the drainage agreement. 

i 
I 

1. We are concerned about the possibility of implementing a drainage plan which allows 
continued generation of high volumes of contaminated drainage withdut the assurance of 
effective and economic treatment and disposal. This issue needs to be confronted and 
addressed in the negotiated solution. In contrast to several alternative~ evaluated in 
Reclamation's Drainage Feature Reevaluation, the current proposal has substantially 
scaled back land retirement in the Westlands Water District, which cah be a way of 
reducing problem drainage. The proposal should clarify the objectivek of land retirement, 
and how 'retired' lands might be used. I 

Experience in the Northerly Area (Grasslands Bypass Project); work done for 
Reclamation's Drainage Feature Reevaluation, and the limited, small-~cale piloting of 
solar evaporation, show that to date science and technology have not :Yielded 'final 
solutions' for safe and effective treatment, reclamation (of commercial salts, e.g.), and 

i 
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disposal of drainage. Biotreatment for removal of selenium is problematic because it is 
not complete and has the potential to yield biologically available organic forms of 
selenium. Accumulation of residues at various steps in drainage treatment could result in 
contaminated wastes which simply re-locate the problem. 

2. The negotiated solution should identify as fully and accurately as possible the 
activities-including oversight as well as implementation-which comprise a complete 
drainage program. Details should be provided on infrastructure and management 
requirements in collecting and reducing drainage, treatment, and disposal. In particular, 
more detail is needed on drainage treatment processes under consideration, the extent of 
process treatment, methods for disposal of residues, and the management and 
maintenance required to operate these processes. Documentation should be provided to 
support assumptions regarding performance and environmental effects. The solution 
should incorporate environmentally protective practices and appropriate environmental 
mitigation. This information should the basis of comprehensive cost estimates which 
extend through the anticipated life of the project (see #3 below). 

At present the elements of the drainage proposal from the irrigation contractors 
(San Luis Unit, CCID, and Firebaugh) are stated generally, particularly for the Westlands 
Water District, which lacks the drainage implementation experience developed in the 
Northerly Area through the Grasslands Bypass Project. Nonetheless, as you pointed out, 
cost estimates provided by the districts for their proposal are substantially below the 
Reclamation's calculations for the implementation of the selected alternative in the 
Drainage Feature Reevaluation. The level of detail should allow comparison of the plans 
from Reclamation and the districts. 

3. Given that the proposal from the irrigation contractors is based on their assuming 
responsibility for implementing a drainage solution, the local parties should assume 
responsibility for the full costs of generating, managing, and disposing of agricultural 
drainage. These costs should include environmental monitoring, protection, and 
mitigation features. The drainage agreement and related actions should support this cost 
allocation. 

4. Environmental mitigation and protection measures should be in a form acceptable to 
and approved by the federal and state agencies with environmental regulatory 
responsibilities. We strongly recommend that Reclamation and water districts work with 
the natural resource agencies, particularly the U.S. Fish and Wildlife Service, to develop 
this information. The Grasslands Bypass Project is an example of appropriate scope and 
collaborative process. 

5. The agreement should provide for monitoring, assessment and reporting which tracks 
program implementation; drainage water quality; and effects on surface and ground 
water, and biota. Costs for these activities should be identified and provided for through 
the agreement. 
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6. The solution needs provisions assuring implementation and effecti~e performance, 
with continuity of oversight from the inception of the solution through the anticipated 
duration of implementation. These provisions should warrant that thd, agreed-upon 
manner and timing of the drainage solution will implemented, and th~t proposed 
significant changes to the drainage plan receive appropriate public re~iew. Assurances 
include (but are not limited to): (a) agreements regarding responsible pversight entities 
and adequate authorities and funding for oversight activities (including monitoring); (b) a 
finance plan which addresses oversight costs; (c) performance schedu~e and targets with 
consequences for missed targets, and (d) performance bonds. 1 

7. A drainage solution for the San Luis area will have important long~ term consequences 
for the greater San Joaquin region and proposals should be considered in that context. 
Subsequent versions of the drainage proposal should include informaf:ion on the approach 
(timing, responsibilities, and so forth) for environmental documentation, including 
compliance with the National Environmental Policy Act, if appropriate, and the 
California Environmental Quality Act. Issues linked to drainage management practices, 
such as regional-scale trends in ground water quality at various depths, should be 
examined in detail. The Regional Water Quality Control Board has documented concern 
over activities contributing to ground water degradation-for example, in the context of 
the proposed 25-year Groundwater Pumping/ Water Transfer, which is an action 
associated with these drainage negotiations (U.S. Bureau of Reclamation! San Joaquin 
River Exchange Contractors Water Authority). 

I 

In conclusion, we appreciate the opportunity to provide comments duting this negotiation 
period and look forward to a continued dialog. If you have any quesdons, do not hesitate 
to contact us. 

EPA participants: 

Karen Schwinn ( 415-972-34 72) 
Tom Hagler (.. .. -3945) 
Eugenia McNaughton(... -3411) 
Laura Fujii (... -3853) 
Carolyn Yale (415-972-3482) 



SUMMARY OF TERMSHEET 
FOR A PROPOSED SETTLEMENT BETWEEN THE UNITED STATES 

AND THE NORTHERLY SAN LUIS UNIT DISTRICTS REGARDING DRAINAGE 

I. Introduction 

Representatives of the United States and the San Luis Water District, Panache Water 
District, and Pacheco Water District, which are the districts within the Northerly Subarea of the 
San Luis Unit (the "Northerly SLU Districts") are discussing potential resolution of the Federal 
statutory obligation relating to the provision of drainage service within the service areas of the 
Northerly SLU Districts. The points below are a summary of a tentative framework for 
agreement developed to date by the parties. 

II. The United States Agrees to: 

A. Relieve the Northerly SLU Districts' of their existing capital repayment obligations. 
Landowners within the Northerly SLU Districts would be relieved from the acreage and full
cost pricing limitations of Reclamation law (RRA Relief). 

B. Convert the Northerly SLU Districts' existing water service contracts into repayment 
contracts under§ 9(d) of the Reclamation Project Act of 1939. Terms and conditions would 
be substantially the same as those already contained in the Northerly SLU Districts water 
service contracts, including shortage provisions. 

C. Authorize transfer to the Panache Drainage District of the San Luis Demonstration Treatment 
Plant situated within the San Joaquin River Improvement Project (SJRIP). 

D. Authorize use and future transfer of title of the San Luis Drain from Milepost 105.72, Check 
19 (near Russell Avenue) to Milepost 78.5 (Terminus at Mud Slough) for the conveyance of 
water during storm events. 

E. Provide fmancial assistance to Northerly SLU Districts to implement the Westside Regional 
Drainage Plan (WRDP). 

F. Seek to secure a total of $70 million in non-reimbursable funds over 7 years that could be 
expended towards completion of the WRDP or applied to technical support. 

III. The Northerly Districts Agree to: 

A. Assume legal responsibility for the management of drainage water generated by the irrigation 
of lands within its boundaries, in accordance with state and federal law. 

B. Indemnify and hold the United States harmless against any and all claims by individual 
landowners within such district's boundaries, including any and all claims arising from the 
alleged failure by the United States to provide drainage or drainage services. 



IV. Other Provisions 

A. Amend the San Luis Act to relieve the United States and the Secretary ;of the Interior of all 
obligations under that Act to provide drainage or drainage service to th'e San Luis Unit of the 
Central Valley Project, including drainage to the Northerly Area Districts. In addition, the 
legislation is needed to convert the Northerly Districts' contracts, waiv~ repayment 
obligations, and provide authority for non-reimbursable funds (total ofi$70 million). 

I 

B. San Luis Drain: Following the expiration of the Third Use Agreement~in 2019, the Northerly 
SLU Districts have an interest in the continued operation, maintenance; and use of the San 
Luis Drain to convey storm water runoff. The parties would work to negotiate a new 
"Stormwater Use Agreement" which is expected to address responsibiiities for environmental 
permitting requirements, monitoring and technological requirements, $d liability that may 
be associated with future operation or discharges from the segment oftpe San Luis Drain as 
referenced above. ' 

C. Termination oflnjunctions Directing the United States to Provide Draihage Service: The 
Northerly SLU Districts would support a motion to the district court in,Firebaugh Canal 
Water Dist. v. United States, CV -F-88-634-LJO/CV -F-91-048-LJO (E!D. Cal.) under Fed. R. 
Civ. P. 60(b)(5) to vacate that court's 2000 Order Modifying Partial Ju~gment and all orders 
requiring the United States to provide drainage service to the San Luis ;tJnit of the CVP. 

2 
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For the purpose of disposing of all further judicial, administrative, and contractual 
claims without there being any trial or adjudication of any issue of law or fact, and 
without constituting an admission of liability on the part of any party

1

~ and for no other 
purpose, Westlands Water District ("Westlands") and the United States;(collectively, "the 
Parties") stipulate and agree as follows: · 

1. On June 3, 1960, Congress approved the San Luis Act, Pub. L. No. 86-
488, 74 Stat. 156, authorizing the construction of and operation of the San Luis Unit of 
the Central Valley Project. 

2. On June 5, 1963, Westlands entered into a water service :contract, Contract 
No. 14-06-200-495-A (Contract Between The United States And 'westlands Water 
District Providing For Water Service) ("1963 Water Service Coqtract"), with the 
Department of the Interior Bureau of Reclamation (Reclamation) pursuant to section 9( e) 
of the Reclamation Project Act of 1939, and the parties have subsequently entered into 
interim renewal contracts (collectively, "water service contract and any interim renewals 
thereof'). · 

3. On April I, 1965, West lands entered into a constr~ction repayment 
contract, Contract No. 14-06-200-2020A (Contract Between The United States And 
Westlands Water District Providing For The Construction Of A Wate~ Distribution And 
Drainage Collector System), with Reclamation pursuant to section 9(d) of the 
Reclamation Project Act of 1939 ("1965 Repayment Contract"). 

1

1 

4. On Febmary 4, 2000, the United States Court of Appeals for the Ninth 
Circuit held that section I (a) of the San Luis Act requires the Secretary of the Interior 
("the Secretary") to provide drainage to the San Luis Unit, while subsequent 
Congressional enactments left the Secretary with discretion as to the means of satisfying 
this requirement. Firebaugh Canal Co. v. United States, 203 F .3d 568 (9th Cir. 2000). 

5. On December 18, 2000, the United States District Court for the Eastern 
District of California entered an Order Modifying Partial Judgment on Findings of Fact 
and Conclusions of Law Re: Statutory Duty to Conform to Ninth Circuit Opinion in 
Firebaugh Canal Water Dist. v. United Stales, Case No. F-88-cv-634-0WW (E.D. Cal.), 
directing that the Secretary "shall, without delay, provide drainage to the San Luis Unit 
pursuant to the statutory duty imposed by section l(a) of the San Luis Act." 

6. On March 9, 2007, Reclamation's Mid-Pacific Region issued a Record of 
Decision selecting a drainage service plan for the San Luis Unit. Reclamation has begun 
implementing that Record of Decision in a portion of the central sub-unit of Westlands 
under control schedules provided to the district court and the partie~ and pursuant to 
further orders of the district court in the Firebaugh litigation. · 

7. On September 2, 2011, certain landowners within the Westlands service 
area filed a putative class action in the United States Court of Federal Claims 
(Etchegoinberry, et al. v. United States, No.11-564L (Fed. Cl.)) ("]Etchegoinberry''), 
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alleging that the United States' failure to provide drainage service to their lands effected a 
physical taking of their property without just compensation in violation of the Fifth 
Amendment. 

8. On January 12, 2012, Westlands filed a breach of contract action in the 
United States Court of Federal Claims (West/ands Water District v. United States, No. 
12-12C (Fed. Ct.)), alleging that the United States' failure to provide drainage service to 
Westlands' service area constituted a breach of Westlands' water service contracts and 
1965 Repayment Contract. On January 15, 2013, the Court of Federal Claims granted the 
United States' motion to dismiss. Westlands appealed to the United States Court of 
Appeals for the Federal Circuit (Fed. Cir. 13-5069). 

9. The United States and Westlands subsequently entered into negotiations 
designed to amicably resolve the parties' claims related to drainage service and have now 
agreed to settle the above disputes as follows, with each party to bear its own costs, 
attorney fees, and expenses: 

(a) Upon execution of this Settlement Agreement ("Agreement"), 
Westlands shall cooperate in good faith with the United States in seeking a settlement of 
Etchegoinbeny. Unless otherwise agreed to in writing, Westlands and the United States 
agree that the terms of a proposed settlement of Etchegoinberry shall include provisions 
for the following: 

(i) a mutually agreed-upon procedure, whether through class 
action, joinder, or other means, for settling Etchegoinberry; 

(ii) if warranted, the conditional intervention by Westlands m 
Etchegoinberry for the limited purpose of settlement; 

(iii) the payment of compensation by Westlands to owners of land 
within Westlands' service area affected by the alleged failure of the 
United States to provide drainage service; 

(iv) subject to final approval, the execution of a settlement 
agreement contingent upon the enactment of Enabling Legislation; 

(v) upon satisfaction of the foregoing terms in this sub-paragraph 
9(a), and any other term or terms which may be mutually agreed-upon, the 
entry of judgment and dismissal with prejudice of all claims asserted, or 
that could have been asserted, in Etchegoinberry; and 

(vi) Upon execution of this Agreement, Westlands shall use its best 
efforts to obtain a release, waiver and abandonment of all past, present and 
future claims of each landowner within its service area against the United 
States arising from the alleged failure by the United States to provide 
drainage service, including, but not limited to, the claims alleged in 
Etchegoinberry. Each release, waiver, and abandonment becomes 
effective only upon the execution of the 9(d) repayment contract 
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referenced in paragraph 9(c) ("the 9(d) Repayment Cpntract"). Upon 
execution of the 9(d) Repayment Contract, Westlands .further agrees to 
save, hold harmless, and indemnify the United States for all claims 
described in this paragraph 9(a). Westlands' payment of all such 
indemnitiable costs, including expenses, attorneys fees,: and damages of 
any kind, shall be due within 180 days of the United States invoicing 
Westlands. 

(b) Within 28 days of the enactment of the Enabling Legislation 
referenced in paragraph 1 0 and provided that no party to this Agreement has deteimined 
that the Enabling Legislation was enacted with a material change in accordance with 
paragraph 10, 

(i) Westlands agrees to join with the United States in petitioning 
for the vacatur of the Order Modifying Partial Judgment issued by the Firebaugh 
court referenced in paragraph 5 above, and all subsequent orders directing the 
United States to implement drainage or control schedules, pursuant to Fed. R. Civ. 
P. 60(b)(5); and 

(ii) Westlands agrees to join with the United State's in stipulating to 
the dismissal of Westlands Water District v. United States (Fed.!CI. 12-12C; Fed. 
Cir. 13-5069) with prejudice. · 

(c) Upon enactment of Enabling Legislation directing the conversion 
·of Westlands' contract, the Secretary shall initiate and complete all actions necessary to 
convert Westlands' existing water service contract, or any renewal the~eof, entered into 
under section 9(e) of the Reclamation Project Act of August 4, 1939, 43 U.S.C. § 
485h(e), to a repayment contract under section 9(d) of said Act, 43 U.S.C. § 485h(d), 
upon mutually agreeable terms and conditions. Reclamation's costs in implementing this 
Agreement shall be recovered in a manner consistent with its policy existing at the time 
Reclamation undertakes the action. The 9(d) Repayment Contract shall include the 
following terms: 

(i) Westlands shall agree to be responsible for management of 
drainage water within Westlands' boundaries, in accordance with federal and state 
law, and at its own expense and sole liability, and the United States' obligation to 
make water available to Westlands under the 9( d) Repayment Contract shall be 
conditioned on Westlands' fulfillment of its obligations to manage drainage water 
within its boundaries. 

(ii) The contract total under the 9( d) Repayment Contract shall be 
1,193,000 acre- feet per contract year; provided that, during eaph contract year, 
subject to the terms and conditions specified in the 9(d) Repayment Contract, the 
United States shall have the exclusive right to the use of all Centtal Valley Project 
("CVP") water made available to Westlands in excess of 895,000 acre feet for 
other Project purposes as determined by the Secretary. For purposes of this 
Agreement, a "contract year" means the twelve months beginning each March 1. 
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(iii) Westlands shall agree to wheel CVP water made available to 
Lemoore Naval Air Station under a water service contract, authorized by the 
Enabling Legislation referenced in paragraph 10, between the Secretary and the 
Secretary of the Navy for sufficient CVP water to meet the needs of the Naval Air 
Station, including irrigation, associated with air operations, and under the same 
terms and conditions as Westlands delivers water to Westlands' contractors. 

(iv) Westlands shall be relieved of all unpaid capitalized 
construction costs for the CVP allocated to Westlands as of the date of this 
Agreement, as identified in the Central Valley Project Schedule of Irrigation 
Allocated Construction Costs per Acre-Foot by Contractor, dated January 23, 
2014, and the Central Valley Project Schedule of M&I ·Allocated Construction 
Costs per Acre-Foot by Contractor, dated February 26, 2014, as adjusted to reflect 
payments by Westlands not reflected in such schedule, and properly assignable 
for ultimate return by the contractor. Upon completion of a subsequent or final 
allocation of capital construction costs expended by the United States and 
allocated among long-term water service and repayment contractors prior to the 
date of this Agreement, Westlands shall neither receive a credit nor incur any 
additional obligation as a result of the subsequent or final allocation of capital 
construction costs. Westlands shall likewise be relieved of the remaining balance 
due to the United States pursuant to the 1965 Repayment Contract. Westlands 
shall have no obligation to repay any costs incurred by the United States prior to 
the date of this Agreement for purposes of evaluating, planning, or providing 
drainage to the San Luis Unit, or future costs incurred to provide drainage service 
to lands outside ofWestlands' boundaries. 

(v) Notwithstanding the foregoing subsection (iv), the 
repayment relief afforded to Westlands in subsection (iv) shall not extend to 
Westlands' operation and maintenance obligations, whether payable to the United 
States or to an Operating Non-Federal Entity, or to construction costs or other 
capitalized costs not yet allocated to or incurred by Westlands as of the date of 
this Agreement, including, but not limited to, costs attributable to the Folsom 
Safety of Dams modifications or the B.F. Sisk corrective action study or Safety of 
Dams modifications, or the repayment of future capital costs incurred after the 
date of this Agreement. CVP construction costs or other capitalized costs 
allocated to Westlands after the date of this Agreement, and properly assignable 
to Westlands, shall be repaid in not more than 5 years after notification of the 
allocation of such amount of less than $5,000,000. If such amount is $5,000,000 
or greater, such cost shall be repaid as provided by applicable Reclamation law. 
Power revenues will not be available to aid in the repayment of construction costs 
allocated to W estlands. 

(vi) Notwithstanding the other subsections of this section 9(c), 
West lands agrees that the Secretary shall retain all discretion to make water 
allocation decisions in the CVP consistent with the requirements of current or 
future-enacted Federal law, including but not limited to the Federal Endangered 
Species Act and Federal Reclamation law, including the Central Valley Project 
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Improvement Act and the Enabling Legislation; as well as all applicable 
California State Water Resources Control Board requirements, and nothing in this 
Agreement shall limit such discretion. If there is a condition qf shortage in the 
amount of water available for delivery to Westlands because of the exercise of the 
Secretary's discretion in allocating water, errors in physical operations of the 
Project, drought, hydrologic variability, other physical causes beyond the control 
of the Secretary, or actions taken by the Secretary to meet legal obligations, no 
liability shall accrue against the United States or any of its officers, agents, or 
employees for any damage, direct or indirect, arising therefrom. Except as 
provided in the Enabling Legislation and this Agreemen~, conversion of 
Westlands' contract to a 9(d) Repayment Contract shall not afford Westlands any 
greater or lesser rights to an annual allocation of water than Westlands would 
have had if Westlands' 9(e) water service contract and any :interim renewals 
thereofhad remained in place. 

(d) Upon enactment of the Enabling Legislation referenced in 
paragraph I 0, and as a condition of the 9(d) Repayment Contract, Westlands shall be 
legally responsible for the management of drainage water within Westlands' boundaries. 

(e) Within one year of the enactment of the Ena~ling Legislation 
referenced in paragraph 10 and provided that neither the United States rior Westlands has 
determined that the legislation was enacted with a material change in: accordance with 
paragraph 10, Westlands shall permanently retire from irrigated agriculture not less than 
I 00,000 acres of lands within its boundaries by recording on the title of all such retired 
lands a non-irrigation covenant in favor of the United States. We~tlands agrees to 
identify for the United States all such retired lands and further agrees that the retired 
lands shall be used for: (1) the management of drainage water, including, with the 
consent of the United States, which shall not be unreasonably withheld, irrigation of 
reuse areas; (2) renewable energy projects; (3) upland habitat restoration projects, or (4) 
other uses to which the United States consents. The lands to be retired pursuant to this 
subsection 9(e) shall include the lands identified in Attachment A hereto and such 
additional lands, if any, needed to accomplish the permanent retirement of an aggregate 
of not less than 100,000 acres of lands within Westlands' boundaries. In the event any 
lands in Attachment A are not permanently retired from irrigated agriculture, Westlands 
shall permanently retire substitute lands within its boundaries, so that the aggregate of 
permanently retired lands is not less than 100,000 acres. 

(f) Upon execution of the 9(d) Repayment Contrac~ with Westlands, 
or as soon thereafter as practicable, the Secretary shall transfer to Westlands all right, title 
and interest, without warranties, in and to the following described real property or interest 
in real property, set forth in Attachment B, held in the name of the Un\ted States for the 
benefit of Westlands. 

(i) Upon the transfer of the facilities pursuant t.o this paragraph, 
Westlands shall be responsible, at its own expense, for the operation and 
maintenance of the facilities transferred to it; provided that project use power 
shall be provided for the operation of said facilities. 
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(ii) Upon the transfer of facilities pursuant to this paragraph and 
this Agreement, Westlands shall operate and maintain the facilities to provide for 
the pumping and conveyance 'lof water to enable Reclamation to fulfill its 
contractual obligations to any Project Water service or settlement contractor that 
has historically taken delivery of water from said facilities, including but not 
limited to the City of Coalinga, the City of Huron, and the California Department 
of Fish & Wildlife (formerly the California Department of Fish & Game); 
provided, that Westlands shall be entitled to collect from any Project Water 
service or settlement contractor on whose behalf water is conveyed or pumped, a 
charge to recover costs of operation and maintenance. 

(g) Within eighteen months of the execution of the 9(d) Repayment 
Contract between the United States and Westlands referenced in paragraph 9(c) above, 
Reclamation shall, unless enjoined by a court, take all necessary actions to complete the 
process necessary to implement the exemption from the ownership and full cost pricing 
limitations of the Reclamation Reform Act of 1982 (96 Stat. 1269) ("RRA") and the 
ownership limitations provided in any other provision of Federal Reclamation law for 
lands within Westlands, as directed by the Enabling Legislation. Upon commencement 
of this process Reclamation will send a conditional exemption letter to Westlands 
explaining Westlands' RRA responsibilities from the date of the execution of the 9(d) 
Repayment Contract until West!ands receives a formal exemption from the 
Commissioner of Reclamation. 

(h) Upon enactment of the Enabling Legislation, Westlands' capital 
repayment obligation and payments under its existing water service contracts and the 
1965 Repayment Contract shall be suspended until the execution of the 9(d) Repayment 
Contract, and upon execution of the 9(d) Repayment Contract between the United States 
and Westlands referenced in paragraph 9(c) above, Westlands shall receive a credit 
against future operation and maintenance costs payable to the United States in the amount 
of the capital costs and payments under the existing water service contracts and the 1965 
Repayment Contract paid by Westlands between the date of this Agreement and the date 
of enactment of the Enabling Legislation. 

10. This Agreement is contingent upon the enactment of legislation, a copy of 
which is set forth in Attachment C ("Enabling Legislation"). If the Enabling Legislation 
set forth in Attachment C is not enacted. into law by January 15, 2017, unless such date is 
mutually agreed by Westlands and the United States in writing to be extended, this 
Agreement shall become voidable by any Party to this Agreement. In addition, 
enactment of the Enabling Legislation as set forth in Attachment C is material and 
essential to this Agreement. If either Party to this Agreement determines that such 
legislation was enacted with material changes, and that Party provides written notice of 
such determination to the other Party within 14 days of enactment, this Agreement shall 
become voidable upon the election by either Party to the Agreement. Provided, that 
before either Westlands or the United States may exercise its right to void this Agreement 
based on material changes in the legislation, it shall provide thirty days written notice to 
the other Party of its intent to exercise its right to void this Agreement, and the Parties 
shall thereafter meet and confer. If this Agreement becomes null and void pursuant to 
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this paragraph 10, the Parties agree not to move this Agreement into evidence or 
otherwise present it in any judicial or administrative proceeding. In the event this 
Agreement becomes null and void, nothing in this Agreement creates ahy right of action 
or may be used by or against any Party for any purpose. · 

11. This Agreement has been approved by the United States.~ This Agreement 
has been approved by Westlands Water District. 

12. Upon the enactment of Enabling Legislation subject to the provisions of 
paragraph 10 and dismissal of Westlands Water District v. United State~ (Fed. Cl. 12-12; 
Fed. Cir. 13-5064) with prejudice, Westlands releases, waives, and ab~ndons all claims, 
known and unknown, asserted or unasserted in Westlands Water DistriCt v. United States 
against the United States, its political subdivisions, its officers, agent~, and employees, 
arising out of or related to the United States' provision of drainage service or lack thereof 
within Westlands' boundaries, or otherwise involved in this case, including but not 
limited to any claims for costs, expenses, attorney fees, and damages of any sort. 

13. Upon the enactment of Enabling Legislation subject to the provisions of 
paragraph I 0 and vacatur of the Order Modifying Partial Judgment issued by the 
Firebaugh court in 2000, and all subsequent orders directing the United States to 
implement drainage or control schedules, Westlands releases, waives, iand abandons all 
claims and cross-claims, known and unknown, asserted or unasserted in: Firebaugh Canal 
Water Dist. v. United States, Case No. 88-cv-0634-LJO (E.D. Cal.) ("Firebaugh"), and 
Sumner Peck Ranch v. United States, Case No. 91-cv-048-LJO (E.P. Cal.) ("Sumner 
PeeR'), against the United States, its political subdivisions, its offi~ers, agents, and 
employees, arising out of or related to the United States' provision of drainage service or 
lack thereof within Westlands' boundaries, or otherwise involved :in Firebaugh or 
Sumner Peck, including but not limited to any claims for costs, expenses, attorney fees, 
and damages of any sort. 

14. Upon execution of the 9(d) Repayment Contract: 

(a) Westlands releases; waives, and abandons all d!aims against the 
United States, its political subdivisions, its officers, agents, and employ~es, arising out of 
or related to the provision of drainage service or lack thereof within Westlands' 
boundaries, including but not limited to any claims for costs, expenses, attorney fees, and 
damages of any sort; 

(b) Westlands agrees to cooperate in good faith with: the United States 
in the defense of any claim then pending or subsequently brought by :a past, present or 
future landowner within Westlands' boundaries against the United States, its political 
subdivisions, its officers, agents, and employees, arising out of or relate:d to the provision 
of drainage service or lack thereof within Westlands' boundaries, including but not 
limited to any claims for costs, expenses, attorney fees, and damages of any sort; and 

(c) Westlands agrees to save, hold hannless, and indemnify the United 
States for all claims described in this paragraph 14. Westlands' payment for 
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indemnifiable costs, expenses, attorney fees, and damages of any sort shall be due within 
180 days ofthe United States invoicing Westlands. 

15. This Agreement is in no way related to or concerned with income or other 
taxes for which W estlands is now liable or may become liable in the future as a result of 
this Agreement. 

16. Westlands warrants and represents that to its knowledge no action or suit, 
other than those identified in this Agreement, with respect to the provision of drainage 
service, is pending and that it will not file in or submit to any other court, administrative 
agency, or legislative body any claim related to the provision of drainage service within 
its boundaries. Westlands further warrants and represents that it has made no assignment 
or transfer of all or any part of its rights arising out of or relating to the claims advanced 
in this suit. 

17. Implementation of the provisions of this Agreement shall not alter the 
repayment obligation of any other long-term water service or repayment contractor 
receiving water from the Central Valley Project, or shift any costs to other such 
contractors that would otherwise have been properly assignable to Westlands absent this 
action, including operations and maintenance costs, construction costs, or other 
capitalized costs allocated to Westlands after the date of this Agreement. 

18. This Agreement is for the purpose of settling the above-described 
disputes, and for no other. Accordingly, this Agreement shall not bind the Parties, nor 
shall it be cited or otherwise referred to, in any proceedings, whether judicial or 
administrative in nature, in which the Parties or counsel for the Parties have or may 
acquire an interest, except as is necessary to effect the terms of this Agreement. 

19. This Agreement binds any and all future successors and/or assigns of 
Westlands. 

20. The expenditure or advance of any money or the performance of any 
obligation by the United States, in any of its capacities, under this Agreement shall be 
contingent upon appropriation of funds therefor. No liability shall accrue to the United 
States, in any of its capacities, in the event funds are not appropriated. 

21. The Parties reserve the right to amend this Agreement upon mutually 
agreeable terms. 

22. The signatory for Westlands represents that he has been and is authorized 
to enter into this Agreement on behalf of Westlands Water District. 

23. Counsel for the United States represent that he or she has been and is 
authorized to enter into this Agreement on behalf of the United States. 

24. This document constitutes a complete integration of the Agreement 
between the Parties and supersedes any and all prior oral or written representations, 
understandings or agreements among or between them. 

Settlement Agreement August 2015 9 
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25. This Agreement is binding upon and shall inure to· the benefit of 
Westlands and the United States. This Agreement is not intended to and shall not be 
interpreted in a manner so as to confer rights on persons or entities who are not Parties 
hereto, or to create intended or expected third party status on any such no~-party. 

26. No Member of or Delegate to Congress, Resident Commissioner, or 
official of Westlands shall benefit from this Agreement other than as .a water user or 
landowner in the same manner as other water users or landowners. 

27. Nothing in this Agreement shall be construed to deprive any federal 
official of the authority to revise, amend, or promulgate regulations. Nothing in this 
Agreement shall be deemed to limit the authority of the executive branch to make 
recommendations to Congress on any particular piece of legislation. 

28. The Parties shall cooperate with one another in the implementation of this 
Agreement. 

t Attorney Gen 
States Department of Justice 

Environment and Natural Resources Division 

WESTLANDS WATER DISTRICT 

By:~k ut?Mr 
TH MAS W. BIRMJNG · 

. General Manager 

Settlement Agreement August 2015 10 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION IX 

75 Hawthorne Street 
San Francisco, CA 94105-3901 

The Honorable Mike Thompson 
231 Cannon House Office Building 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Thompson: 

OFFICE OF THE 

REGIONAL ADMINISTRATOR 

Thank you for your letter of April 14, 2016, to U.S. Environmental Protection Agency 
Administrator Gina McCarthy regarding a drainage settlement agreement signed last fall by the 
Westlands Water District and the U.S. Department of Justice (Agreement), as well another 
potential agreement between the Department of the Interior and other contractors in the San Luis 
Unit of the Central Valley Project (the Northerly Districts). Administrator McCarthy has asked 
me to respond to your letter on her behalf. 

The Department of Justice and the Department of Interior briefed EPA during the development 
of the Agreement with Westlands. Our comments, which focused on matters that the EPA 
thought should be left outside the scope of the Agreement, were taken into consideration. DOJ 
and DOl have also consulted us in the development of the potential agreement with the Northerly 
Districts, and it is the EPA's understanding the agency will be consulted further as that process 
continues. With regard to the impact of the land retirement called for in the Agreement or a 
possible permanent export contract for Westlands, the EPA has typically relied on others such as 
the State Water Resources Control Board or the Regional Water Quality Control Boards, who 
have the technical expertise and relevant local knowledge for such analysis. 

In the mid-1990's, EPA was instrumental in working with a broad group of stakeholders to 
develop the Grasslands Bypass Project on the west side of the San Joaquin valley. In light of 
EPA's experience in that process, EPA was asked in 2007 to participate in a series of agency and 
stakeholder discussions aimed at creating a similarly broad drainage solution for the Westlands 
service area. The 2007 memo mentioned in your letter provides initial comments on what would 
be needed for a comprehensive solution, but the discussions ultimately were not fruitful because 
the participants could not arTive at consensus on key issues. The litigating parties to the 
Agreement then turned to resolving the specific issues in the litigation that is the subject of the 
Agreement. The Agreement is thus narrower in scope and does not attempt to achieve the 
broader solution sought in 2007, relying instead on existing regulatory programs for achieving 
environmental results. We have not yet analyzed how the pending legislation that would 
authorize the Agreement might affect issues under our jurisdiction. 
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Thanks again for your interest in protecting Califomia's environment. If you have further 
questions, please contact me or your staff may call our Congressional Liaison, Brent Maier, at 
maier. brent @cpa.e_ov or (415)-947-4256. 

Sincerely, 

~~~ 
Alexis Strauss I ~ 2o IG 
Acting Regional Administrator 
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The Honorable Gina McCarthy 
Administrator 

April4, 2016 

U.S. Environmental Protection Agency (EPA) 
1200 Pennsylvania Avenue, NW 
Washington, D.C. 20460 

Dear Administrator McCarthy: 

We are writing to urge you to give proper consideration to the inclusion of pool covers in the 
EPA's WaterScnsc program. 

The WaterScnse program has made incredible progress in offering consumers an ca'iy and 
verified way to use less water with water-efficient products. By opting for products with the 
WaterSense label, consumers can conserve water and save money without sacrificing 
performance. Existing WaterScnsc products help save billions of gallons of water annually, but 
we believe there arc many additional products which would benefit from partnering with the 
program. 

Pools that utilize u cover reduce evaporation from heatlo.ss and provide significant water 
savings. A Department of Energy study has shown evaporation is the root cause of up to 70 
percent of the energy lost in pools. If a pool cover was used, residential homeowners' yearly cost 
savings were calculated in the thousands of dollars across all geographic regions of the country. 

As you know, many pool owners do nol utilize covers due to short-term cost considerations. 
Providing a means to differentiate the most efficient products will raise consumer awareness and 
allow point of sale conversations on long-term benefits of using a pool cover. 

In the past, WaterSense has focused on products that are ubiquitous. But it is worth noting that 
there are over 5 million residential pools in the United States, many of which are located in states 
with significant water resource challenges. Currently, less than 10 percent utilize un automatic 
pool cover. [tis estimated that if the industry was able to expand U.S. market penetration by an 
additional 10 percent, another 4.5 billion gallons of water could be saved pnnually. 

We share the goal of helping consumers determine the relllrn on investment for water-efficient 
products. We believe that inclusion of pool covers in the WaterSense program would allow 
consumers to make a more educated decision, which could lead to significant water and money 
.savings. It is our understanding that the pool cover industry is willing to shoulder the cost of 

I'H<riHO ON RECYClED PAPEI! 

-



additional research, protocol, and standards development by a recognized and trusted third party 
verification body. We urge you to give the proposal from the pool cover industry full and fair 
consideration. 

Thank you for your consideration of this request. We look fotward to working with you to 
expand the WaterSense program. Please contact Brendan Larkin in Rep. Tonka's Washington, 
D.C. office at (202) 225-5076 with uny questions. 

Sincerely, 

- . 

. ~V ~~ 
Susan W. Brooks Paul D. Tonka 

Member of Congress Member of Congress 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Paul Tonko 
House ofRepresentativcs 
Washington, D.C. 20515 

Dear Congressman Tonko: 

MAY - 3 2016 
OFFICE Clf- WA TH1 

Thank you for your April 4, 2016. letter to the U.S. Environmental Protection Agency regarding pool 
covers and the EPA's WaterSense program. We appreciate your acknowledgment of the success ofthe 
WaterSense program in saving water and your interest in identifying additional opportunities for the 
program's future. 

EPA WaterSense staff met with representatives ofthe Association ofPool and Spa Professionals (ASPS) 
and member companies on March 16, 2016, to discuss their interest in seeing the program develop a 
specification for pool covers. The ASPS is specifically interested in a specification for automatic pool 
covers, which they maintain are more efficient than non-automatic covers. 

In developing specifications, WaterSense must take many factors into consideration to ensure that it is 
putting its limited resources towards efforts that will offer the greatest water savings. T'he program is 
evaluating a number of products and only has the capacity to move forward with a limited number at a 
time. We acknowledge that pool covers can help to significantly reduce evaporation, which has the 
benefit of saving both water and energy. However, because this type of product is very different ti·mn 
those which the program has typically managed, we need to consider many issues and engage our 
stakeholder community as we assess its potential. 

We were pleased to see that the ASPS and its members have carried out preliminary research to help 
make their case and that they are willing to carry out additional efTorts to help us to detem1ine if a 
specification would be able to differentiate covers that offer greater efficiency and performance than a 
non-labeled cover. We look forward to ongoing engagement with the industry and communicating the 
benefits that pool covers can provide to consumers. 

Again, thank you for your letter. r f you have further questions, please contact me or your staff may 
contact Matt Klasen in the EPA's Office of Congressional and Intergovernmental Relations at 
klasen.matthew(W,epa.gov or (202) 566-0780. 

Sincerely, 

J J/7 r;? - ,.,/ lf!{?e!tR--vt-v tUYG 
Joel Beauvais 
Deputy Assistant Administrator 

Internet Address (URL) • http11www.epa gov 
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NEW HAMPSHIRE 

COMMITTEES: 

ARMED SERVICES 

COMMERCE 

HOMELAND SECURITY & 
GOVERNMENTAL AFFAIRS 

ilnitcd ;orates ~cnatr 
WASHINGTON, DC 20510 

{2o:>) 224-3374 

BUDGET 

SMALL BUSINESS 

The Honorable Gina McCarthy 
Administrator 
Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

Dear Administi·atol.· McCarthy: 

April 15, 2016 

144 RussELt,BlHLOING 
WASHINGTON, DC 20510 

1200 ELM STREET, SUITE 2 
MANCHESTER, NH 03101 

144 MAIN STREET 
NASHUA, NH 03060 

14 M•\NCHESTER SouARE, Sun,;; 140 
POA1SMOtJTii, NH 03801 

19 PLEASAN1 STRf Ei, SUitE 138 

BERLIN, NH 03570 

I write regarding the perfluorooctanoic acid (PFOA) water contamination several 
cities and towns in New Ha.mpshire are experiencing. Recently; I met with officials 
fl~Om the comm.u~ities ofMe;!•im,ack, Litchfield, Bedford and Londonderry; as well 
as the. Merrimack Village' Distr1cHMVD), vvh6 shared with me an update on this 
situation, as ·well as ma'ny corice1:ns. · · · · · · ., 

':· .. 

My consti~uents sha1·~d ~ith,~~ that ther~ are multiple types of tests used to 
measure. the PFOA level iri water. I understand there is a 537 test; as well as a 537 
modified .test, and that.t.he sensitivity_ of the tests is diffe'rent.· They also.shared 
with me·that one test m~:;tsu~es P.FOA levels down to 5 parts per trillion (ppt), whi-le 
the other effectiv,~ly me'as.~res uriiy down to 2o ppt. Give':b the coi1fusion that exists, 
I encourage the Administration to set a stan~lard tc'shrtg practice for measuring the 
level of PFOA in water so that test results will be t1i1ifonn and· directly comparable. 

' ""I 

The New Hampshire Department of Environmental Services (NHDES) recently 
announced it would expand its testing scope for private wells within a 1.5-mile 
r:;tdius of the Saint:Gobain Performance Plastics facility in 
Merrimack. Additionally, I understand bottled water is being distributed to 
Litchfield residents who live within a one-mile radius of Saint·Gobain's facility, as 
well as to those residents whose well tests have shown levels of more than 100 ppt 
of PFOA. The increase in residents receiving bottled water is a precautionary · 
measure due to the significant delay in receiving test r·esults for residents' water. It 
·has been communicated to.me th.at there is a b'ottleneck of testing results due to the 
small handful of f~cilitie~ c~rrentlyjestirig for PFOA levels in water and NHDES 
informed residents notto expect'more than 20 test results reloased.per day. What 
is the capacity 9fthe curr~ntPFOA testing infrastructm;e withiirthe EPA and in 
the.private sector curren:tly available to the EPA, States;·Municipalities, Water· 
System Operators and hon1eowner? · : • · 

As you recall,on March28, 2o~6, I wrote you asking for the expedited release of the 
:new health adv-Isory standard for PFOA. I ·again uqie'you td expedite the 
deter~inat.ion and release of the 'new h~aith advisory standcltd so that residents 

< ;· • • • • , 
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know whether their water is safe, local oflicials are able to respond to concerned 
residents, and water treatment professionals working to design treatment systems 
have a clearly defined objective. The current patchwork of advisories and action 
levels set by the EPA and individual states creates uncertainty and adds to public 
concern. It is imperative the communities trying to address these issues have the 
most current information. 

Finally, I understq,nd EPA staff have not attended and participated in all public 
meetings regarding water contamination issues in New Hampshire thus far. Going 
forward, I respectfully request that EPA send appropriate staff to any public 
meetings to help answer questions and address concerns that local residents may 
have. 

Thank you for your· Elttention to this critically important matter, I look forward to 
your timely response. 

Sincerely, 

~~a.~ 
Kelly A. Ayotte 
U.S. Senator 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 1 

May 9, 2016 

5 POST OFFICE SQUARE, SUITE 100 
BOSTON, MA 02109-3912 

The Honorable Kelly A. Ayotte 
United States Senate 
144 Russell Building 
Washington, DC 20510 

Dear Senator Ayotte: 

OFFICE OF THE 
REGIONAL ADMINISTRATOR 

Thank you for your most recent letter dated April 15, 2016, regarding peflourooctanoic acid 
(PFOA) water contamination in cities and towns in New Hampshire. 

As you know, the Environmental Protection Agency (EPA) is currently working with 
communities across the United States, including many in New Hampshire, to monitor for the 
presence of six perfluorinated compounds (PFCs) in drinking water, including PFOA and 
perflourooctanesulfonic acid (PFOS), in accordance with EPA's Unregulated Contaminant 
Monitoring Rule (UCMR). The UCMR provides EPA and other interested parties with 
scientifically valid data on the occurrence of contaminants in drinking water. These data serve as 
a primary source of occurrence and exposure information that the agency uses to develop 
regulatory decisions. All laboratories conducting analyses for PFCs in conjunction with the 
UCMR must receive EPA approval to perform those analyses. In many instances, UCMR data 
has identified potential sources ofPFCs that are being further investigated. 

EPA Method 537, Version 1.1, is the established and approved UCMR3 method for the 
determination of selected perfluorinated alkyl acids, including PFOA and PFOS, in finished 
drinking water. Laboratories approved for UCMR3 were required to follow this standard method 
to ensure the results generated nationally were uniform. The list of laboratories approved to 
analyze PFC samples using EPA Method 537 under UCMR3 is available at 
https://www.epa.gov/sites/production/files/20 15-1 0/documents/lablist.pdf. The list includes both 
commercial laboratories, and laboratories that are state or water system operated. Other 
laboratories may use Method 537 for samples/matrices not part of the UCMR3 program. 

In some instances, laboratories may modify methods to meet specific needs of the project. In the 
case of Method 537, EPA is aware of modifications being made for a number of reasons 
including: 1) reporting concentrations for more than the six PFCs included in the method; 2) use 
of the method for non-aqueous matrices (i.e., soil); and 3) increasing precision/accuracy of the 
reported data. 

Given the increased awareness and workload associated with PFCs, EPA's New England 
Regional Laboratory (NERL) is currently developing the capacity to run Method 537 in our 
Chelmsford, Massachusetts facility. Region 1 is undertaking this effort in order to increase the 

Internet Address (URL) • http://www.epa.gov/region1 
Recycled/Recyclablo • Prlnt.c:l with Vegetable Oil B1sod Inial on Racyclod Paper (Minimum 30o/o Postconaumer) 



overall capacity for Method 537 analysis associated with EPA programs and to support our state 
partners. NERL has been adapting equipment and testing the methodology over the last several 
weeks. We expect to be able to start analyzing samples coflected by EPA, EPA's contractors, and 
the states by the end of May. Several other EPA regional laboratories are considering whether to 
add Method 537 analysis to their list of services. 

In addition to Region 1 's efforts related to our analytical capabilities related to PFCs, and in 
order to provide additional resources to address the PFC contamination in the Merrimack area, 
EPA Region 1 will be sampling environmental media (primarily groundwater) at a number of 
additional sites in Merrimack in the coming weeks. The intent of this work, which is being 
performed at the request ofNHDES, is to provide NHDES with data to answer questions 
regarding the possible presence of PFCs at additional locations. This information will help 
further the collective understanding of the scope of the situation and the direction of future 
actions. Such locations include sites where PFC-containing wastes may have been disposed of, 
or where PFCs may have been used for some purpose. At this time, the USEPA's work is in 
support of the NHDES. 

EPA is using the best, peer reviewed science to develop lifetime health advisory (HA) levels for 
the PFCs, PFOA and PFOS. The agency expects to finalize and release these HAs in spring 
2016. Lifetime HAs, are non-regulatory concentrations in drinking water at or below which 
adverse health effects are not anticipated to occur over a lifetime of exposure. HAs assist federal, 
state, tribal and local officials, and managers of drinking water systems in protecting public 
health when these chemicals are present in drinking water. When finalized, these lifetime HAs 
will supersede earlier provisional HAs for PFOA and PFOS. 

EPA, Region 1 will continue to work collaboratively with NHDES in support of their efforts to 
address the presence ofPFCs in the southern New Hampshire. We have and will continue to 
attend public meetings where EPA has been directly involved in the work. EPA will consider 
attending future public meetings where our attendance is helpful and beneficial. We thank you 
for your continued advocacy for the residents of New Hampshire. 

H. Curtis Spalding 
Regional Administrator 

cc: Bryan Olson/EPA OSRR 
Nancy Barmakian/EPA OSRR 
Arthur Johnson/EPA OEME 
Ken Moraff/EPA OEP 
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144 RUSSELL BUILDING 
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1200 ELM STREET, SunE 2 
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BUDGET 
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19 PLEASANT STREET, SUITE 136 !' 
BERLIN, NH 03570 

The Honorable Gina McCarthy 
Administrator 
Environmental Protection Agency 
1200 Pennsylvania Ave, NW 
Washington, DC 20460 

Dear Administrator McCarthy: 

May 16, 2016 

I write regarding the ongoing perfluorooctanoic acid (PFOA) water contamination 
issue affecting several New Hampshire communities. The need for the 
Environmental Protection Agency (EPA) to address uncertainty regarding the level 
of PFOA in drinking water which should prompt treatment before the water is used · 
is immediate and growing. My constituents have alerted me to research released 
on-line recently by Megan Romano, a postdoctoral scholar in the Brown University 
School of Public Health as part of a study lead by Joseph Braun, Brown University 
assistant professor of epidemiology, which reported that "women with the top- . 
quartile serum PFOA concentrations during pregnancy had a 77 percent greater 
risk of ending any breastfeeding by three months and a 41 percent greater risk of 
ending any breastfeeding by six months compared to women with the lowest
quartile PFOA concentrations. These should be on our radar as chemicals that 
might be affecting women's ability to breastfeed.l'' 

As you know, on March 28, 2016, as well as on April15 and 19, I have written to the 
EPA urging the expedited release of the new health advisory standard for PFOA 
chemicals, as well as requesting detailed information as to when the new standard 
will be released. While my letters have been acknowledged, I have not yet received 
a substantive response to any of the questions presented. It is imperative that local 
officials and residents have the most accurate information to ensure the safety of 
water resources. 

I reiterate my request for the expedited release of the long-term exposure health 
advisory standard for PFOA so that residents know whether their water is safe, 
local officials are able to respond to concerned residents, and water tr.eatment 
professionals working to design treatment systems have a clearly defined objective. 

1 https://news.brown.edu/articles/2016/05/pfoa 
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Thank you for your attention to this critically important matter, I look forward to a 
prompt response. 

Sincerely, 

~~a.~ 
Kelly A. Ayotte 
U.S. Senator 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Kelly A. Ayotte 
United States Senate 
Washington, D.C. 20510 

Dear Senator Ayotte: 

JUN 2 1 2016 
OFFICE OF WA l"E:R 

Thank you for your letters supporting development of lifetime drinking water health advisories for 
Perfluorooctanoic Acid. The U.S. Environmental Protection Agency is committed to working with states 
and public water systems under the Safe Drinking Water Act to protect public health and reduce 
exposure to PFOA and Perf1uorooctane Sulfonate in drinking water. 

On May 19, 2016, the EPA established health advisories for PFOA and PFOS based on the agency's 
assessment of the latest peer-reviewed science to provide drinking water system operators, and state, 
tribal and local officials with information on the health risks of these chemicals, so they can take the 
appropriate· actions to protect their residents. The EPA has established the health advisory levels at 70 
pm1s per trillion to provide Americans, including the most sensitive populations, with a margin of 
protection ti·om a lifetime of exposure to PFOA and PFOS from drinking water. When both PFOA and 
PFOS arc found in drinking water, the individual and combined concentrations should be compared with 
the 70 parts per trillion level. 

Detailed information about the new advisories and the supporting science may be found at 
https://www.epa.gov/ground-water-and-drinking-water/drinking-water-heolth-odvisories-pfoo-and-pfos. The 
new advisories replace the provisional health advisories that the agency issued in 2009 for PFOA and 
PFOS. 

Again, thank you for your letter. If you have further questions, please contact me or your stan· may 
contact Cathy Davis in the EPA's Office of Congressional and Intergovernmental Relations at 
Davis.CathcrincM@epa.gov or (202) 564-2703. 

Sincerely, 

fi)I~L~~~V?~ 
· Joel Beauvais 

Deputy Assistant Administrator 

Internet Address (URL} • http //www.epa gov 
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UNITE.D STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Jason Chatietz 
Chairman 

APR 2 a· 2016 

Committee on Oversight and Government Refonn 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

OFF!CE OF 
CHIEF FINANCIAL OFFICER 

I am transmitting the U.S. Environmental Protection Agency's response to the February 2016 
Government Accountability Office report entitled, Bee Health: USDA and EPA Should Take Additional 
Actions to Address Threats to Bee Populations (GAO- I 6-220). The EPA prepared this response 
pursuant to 3 I U.S.C. 720. 

The EPA appreciates the GAO's efforts to examine federal activities related to the important issue of 
bee health. The EPA agrees with the three summary recommendations for the EPA in the final report, 
and as noted in the draft report, already has significant actiOIL'i underway to implement these 
recommendations. For example, the agency has worked with states and tribes to begin developing 
managed pollinator protection plans. The EPA has collaborated with multiple stakeholders to meet our 
commitments under the agency's May 2015 "National Strategy to Promote the Health ofHoney Bees 
and Other Pollinators'' (National Strategy). In June 20I4, the EPA released harmonized guidance on 
assessing the risk of pesticides to bees and other pollinators. working in collaboration with Health 
Canada's Pest Management Regulatory Agency and the California Department of Pesticide Regulation. 

The EPA will continue its efforts to protect and improve bee healih, basing its regulatory decisions on 
the best available science. More details on the EPA's activities to implement the recommendations are 
contained in Appendix V of the final report. 

GAO Recommendation: 

To better ensure that EPA is reducing the risk of unreasonable harm to important pollinators, we 
recommend that the Administrator o{EPA direct the Office of Pesticide Programs to develop aplanfor 
obtaining data .from pesticide registrants on the effects of pesticides on non-honey bee species, including 
other managed or wild, native bees. 

EPA Response: 

The EPA has a multifaceted approach to addressing the potential threats to pollinators, including honey 
bees (Apis mell(fera) and non-Apis bees. The EPA has been working with our regulatory counterparts in 
the Organization for Economic Cooperation and Development (OECD) and with the international 
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research community to develop new test methods to assess the effects of pesticides on pollinators 
including Apis and non-A pis bees. While there remain several scientific challenges to assessing some of 
the other bee species such as social and solitary bees native to North America, the EPA anticipates that 
suitable protocols may be available for acute toxicity testing of bumble bees (Bombus spp.) in late 2016, 
and similar testing for mason bees (Osmia spp.) may be available in 2017. Before requiring studies on 
additional bee species, the EPA will ensure that these protocols have been properly vetted scientifically. 

The EPA's peer reviewed risk assessment guidance for bees assumes that honey bees are a reasonable 
surrogate for other species of native non-Apis bees. While new scientific test methods are in 
development, the EPA will continue to monitor the public literature regarding the potential impacts of 
pesticides on native pollinators. Where public literature data meet the agency's guidelines for the use of 
open literature in the EPA risk assessments (bttp~j/www.elli!:.llOV/pesticide-scien~e-a!J.d-~;;essing: 
pcsticide-risks/euidance-idcntifving-scl!-?cting-and-evaluating-open), we will consider those data in our 
evaluations as part of the Registration Review program. However, because well-vetted scientific test 
methods do not currently exist for assessing the potential impacts of pesticides on other non-A pis bee 
species, the agency believes it is premature to set a timeline for requiring these additional studies. 

GAO Rc(~ommendation: 

To help comply with the directive in the White House Pollinator Health Task Force 's strategy, we 
recommend that the Administrator of EPA direct the Office o.f Pesticide Programs to idenf!fY the 
pesticide mixtures that farmers and pesticide applicators most commonly use on agricultural crops to 
help determine whether those mixtures pose greater risks than the sum of the risks posed by the 
individual pesticides. 

EPA Response: 

The EPA agrees that there is an opportunity to identify some commonly used tank mixtures, such as tank 
mixes of actives, inerts, adjuvants and/or surfactants. Assessing mixtures, especially those involving 
different pesticide classes and/or modes of action, is challenging because the potential universe of 
plausible and efficacious combinations in agricultural production is enormous. Determining which 
specific combinations (and ratios) are most gem1ane to test tank mixtures would be challenging to 
identify at the national level, as such data are not currently available to the EPA and may not in fact 
even exist in any form. Nevertheless, the EPA is exploring making use of California Pesticide Use 
Reporting data to identify chemical combinations that are used in particularly vulnerable scenarios (e.g., 
almonds, blueberries, cherries during pollination services) in that state. To address this recommendation, 
the EPA will conduct a case study ofhoney bees in almond crops, and determine the most commonly 
used tank mixtures for this scenario, by November 20 17. 

GAO Recommendation: 

To provide Congress and the public with accurate information about the schedules for completing the 
registration reviewsjbr existing pesticides required under F!FRA, we recommend that the Administrator 
of EPA disclose in its P RIA implementation reports, or through another method (?f"its choosing, which 
registration reviews have potentially inaccurate schedules and when it expects those reviews to be 
completed. 
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EPA Response: 

The EPA is committed to providing transparent and accurate information to the public on the status of 
all Registration Review cases and especially those potentially affecting the health of bees. To that end, 
the EPA will make available on a website its schedule for re-evaluating existing pesticides under 
Registration Review. and will update it on an annual basis. The EPA plans to make the website available 
for public access by the end of April 2016. 

Overall, we arc pleased that the GAO final report recognizes the EPA's continuing efforts to protect and 
enhance bee health and that these efforts are consistent with the overall mission of the EPA across 
multiple taxa. These efforts are also consistent with the goals and metrics identified within the National 
Strategy for protecting bee health, and illustrate that tangible progress is occurring. 

The agency appreciates the opportunity to review and comment on the GAO's final report. If you have 
any questions, please contact me or your stati may contact James Blizzard by email at 
blizzard.james@epa.gov, or by phone at (202) 564-1695. 

Sincerely, 

G~Pn;I'-o=-o~n~1--
Deputy Chief Financial Officer 



May. 3. 2016 !2:04PM 
JOHNNY ISAKSON 

GEORGIA 

131 ~USSElL SeN/\ TO OmCt ButLOING 
WA9~1N<IYON, DC 20610 

(202) 224-3643 

ONE OVfATON PAAK 
3926 CUMBl.\..AND 80ULliiA~D. SUITE 970 

ATL"NT,., GA 30339 
i7701 661-<1999 

Ms. Nichole Distefano 

1(;-()l{)- 7785" 

tinitro ~tatrs ~rnatr 
WASHINGTON, DC 20510 

May 3, 2016 

Associate Administrator for Conga·essional and lntergovemmental Relations 
Environmental Protection Agency 
1200 Pennsylvania Avenue, Nw, Room 3426 Am 
Washington, D.C. 20460 

RE: Bruce Grogg 

Dear Ms. Distefano: 

No. 5813 P. 2 
VETERANS' AFFAIRS 

CH41AMAN 

SIOLEC'T COMMITIEE ON ETHICS 
CttAinMAN 

FINANCE 

HEALTH, EDUCATION, 
LABOR, AND PENSIONS 

Sue COMI.<•TTEE ON 
EMPLOYM(..,y ANP WOR~PLACE 

SAFElY, CHAIAMAN 

FOREIGN RELATIONS 

Please find enclosed correspondence I received from the above-referenced constituent. I would appreciate 
your review of this information in accol'dance with established policies and procedures. Upon completion 
of your review, please forward clarification ofyour findings to the address below. 

In the event my office may be of further assistance, please do not hesitate to contact Charles Spry at (770) 
661-0999. Thank you for your efforts in this mauer, and I look forward to hearing from you soon. 

Enclosure (s) 
One Overton Park, Suite 970 
3625 Cumberland Blvd 
Atlanta, GA 30339 
ATTN: Charles Spry 

Sincerely, 

Jolmny Isakson 
United States Senate 

-



Thf;l A$$OCIMion of 
Pool& $pll P,ofcfslonals~ 

January 14, 2015 

Veronica Blette 

2111 El!enhower 1\Y'fn\le 
Alc~llndr1ft VA 223 l4-4 &95 

703.838.0Cl8J 
703.~9.0403 M 
v.ww./.PSP.01g 

Ch..ict: WatcrSense Brnnch 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW; Mail Code 4204M 
Washington, DC 20460 

Deur Ms. Blette: 

RI<'Jllml GottwoJd 
PrNidonl & Cl:O 

No. 5813 P. 4 

On behalf ofnumufacturers represented by !he Association of Pool & Spa Profes~ionals (APSP), we request to 
join in par1nership with lhc WaterSense program. Earlier this year four of the largest U.S. manufacturers of 
swimming pool covers joined forces !o fonn the Water Conservation Coalition w1thill APSP, 

Por purposes of future correspondence, please t1se the following address for APSl?: 

2111 Eisenhower Avemte, Suite 500 
Alexandria, Y A 22314 
P: 703/838-0083 

Ali four companies have U.S. operations and will submit location details for your :files if that is a necessary 
step to move forward. : 

Each company is available to work with your teclmical staff to identify which suit.e of products provides the 
greatest savings in water usage, allowing foJ' product differentiation and improved consumer awareness. If and 
when these products receive the WaterSense label, each company plans to market them extensively to the U.S, 
consumer. 

Each company also agrees fo mnintain a certification listing for products receiving the WaterSense label. 
To encourage your department to purSlle a specification development process for pool covers, we call your 
attenlion to a study condt1eted by the U.S. Department of Energy. The study comfmred the USD$ savings for 
outdoor pools in different regions of the country. Evaporation was the root cause of up to 70% of the energy 
Joss. lf a pool cover wns used, residential home owners yearly cost saving were C(llculated in the thousands of 
dollars, in all geographic regions of the country, 

However, some pool owners decline lo p\trchase covers due to short tetm cost considerations. Providing a 
means ro differentiate the most efficient products will raise consumer t~warencss and allow point of sale 
conven;ations on long term benefits. And, more importantly, will reduce evuporat~on from heat loss and 
provide tangible water savings nationwide. · 

Members of the coalition are planning a trip to Washington, DC in March of201 s.and welcome the 
opportunity to provide additional background to you and your staff. We will alsq meet whh policy makers on 
Capitol Hill who have expressed interest on national water conservation maUers. 
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We hope this letter will encourage a future productive dialog and help the industry connect with consumers on 
important matters of water conservation and beneficial cost savings. 
Thank you in advance for your consideration. 

Sincerely, 

Regards, 

Rich Gottwald 
President & CEO 

2 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Johnny Isakson 
One Overton Park, Suite 970 
3625 Cumberland Boulevard 
Atlanta, Georgia 30339 

Dear Senator Isakson: 

MAY 2 5 2016 

OFFICE OF WA TEH 

Thank you for your May 3, 2016, letter to the U.S. Environmental Protectio~ Agency regarding pool 
covers and the EPA's WaterSense program. We appreciate your interest in the WaterSense program and 
in identifying additional opportunities for the program· s future. 

EPA WaterSense staff met with representatives of the Association of Pool ai"td Spa Professionals (ASPS) 
and member companies on March 16, 2016, to discuss their interest in seeing the program develop a . 
specification for pool covers. The ASPS is specifically interested in a specification for automatic pool 
covers, which they maintain are more efficient than non-automatic covers. ; 

In developing specifications, WaterSense must take many factors into consideration to ensure that it is 
putting its limited resources towards efforts that will offer the greatest water: savings. The program is 
evaluating a number of products and only has the capacity to move forward ;with a limited number at a 
time. We acknowledge that pool covers can help to significantly reduce evaporation, which has the 
benefit of saving both water and energy. However, because this type of product is very different from · 
those vvhich the program has typically managed, we need to consider many i:ssues and engage our 
stakeholder community as we assess its potential. 

We were pleased to sec that the ASPS and its members have carried out prel
1
iminary research to help 

make their case and that they are willing to carry out additional efforts to help us to detem1ine if a 
specification would be able to ditfcrcntiate covers that ofter greater efficien<;:y and performance than a 
non-labeled cover. We look forward to ongoing engagement with the industry and communicating the 
benefits that pool covers can provide to consumers. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may 
contact Matt Klasen in the EPA's Office of Congressional and Intergovernmental Relations at 
k lasen.manhewrzi)epa.gov or (202) 566-0780. 

J~5~V{/~ 
Joel Beauvais 
Deputy Assistant Administrator 

Internet t\ddress (URL) • http"/lwwwepa.gov 
Recycled/Recyclable ·Printed with Vegetable 011 Based Inks on 100% Postconsum'i>r. Process Chlorine Free Recycled Paper 



TAMMY BALDWIN 
WISCONSIN 

COMMITIEES: 

APPROPRIATIONS 

BUDGET 

~nited ~tares eScnatc HEALTH, EDUCATION, 
LABOR, AND· PENSIONS 

The Honorable Gina McCarthy 
Administrator 
Enviromnental Protection Agency 
1200 Pennsylvania Ave, NW 
Washington, D.C. 20460 

WASHINGTON, DC 20510 

May 9, 2016 

The Honorable Robert Kaplan 

HOMELAND SECURITY 
AND GOVERNMENTAL AFFAIRS 

Acting Regional Administrator 
Environmental Protection Agency - Region 5 
77 West Jackson Boulevard 
Chicago, IL 60604 

Dear Administrator McCarthy and Acting Regional Administrator Kaplan, 

I am writing regarding the Petition for Corrective Action or Withdrawal ofNational Pollutant 
Discharge Elimination System (NPDES) Program Delegation from the State of Wisconsin, 
which was filed on October 15, 2015 by Wisconsin residents; including several retired and 
previous employees ofthe Wisconsin Department ofNatural Resources (DNR). It is my 
understanding that EPA Region 5 staff have engaged in productive dialog with the petitioners 
and the DNR in response to the petition. However, now th~t the petition process is underway, 
the petitioners have key requests of the agency that deserve response. I a~k that you continue to 
work with the petitioners to address the following concerns they have passed along to me. 

First, the petitioners have called for a discrete and reasonable timeframe for EPA's response to 
their petition, including regular updates about interim steps being taken by EPA and DNR. 
Given that EPA is working with DNR to correct issues with NPDES program delegation, an 
understanding of these interim steps and the time they may take are ~speCially important to the 
petitioners. I ask that you also provide these updates to myoffice withou.t delay. 

Second, the petitioners have requested a public hearing in response to the petition, so that 
interested members of the public have a forum to share input on this matter with both EPA and 
DNR. Given the erosion of public trust in oversight over water quality and protection of 
drinking water sources, especially in the wake of the water crisis in Flint,, Michigan, there is 
strong public concern that the agencies charged with preserving environn1ental protections are 
not adequately reviewing environmental concems that arise. I mge you tq expiore all options 
available to engage the public, including holding public hearings, and then offer meaningful 
opportunities for the public to provide comments related to the issues addressed in this petition. 

Finally, the petitioners have asked for transparency in understanding the issues EPA is 
addressing related to the administration of the NPDES program delegation. Specifically, they 
would like to see the public posting of a document tracking DNR's progr~ss towards addressing 
deficiencies, which EPA indicated it would create in a February 9, 2016 letter to the DNR. 
Additionally, the petitioners have identified concerns in addition to the defiCiencies listed in the 
20 11 legal deficiency letter from EPA to DNR and have requested they be addressed. These 
include issues with the timeframes for review of expired pern1its, timely updates ofthe WPDES 
program to comply with federal laws and regulations, adequacy ofDNR staff resources to 



address WPDES program deficiencies, and concerns that state judicial review processes limit 
citizen permit appeal rights in a manner that no longer meets federal requirements. 

Over the past many months, I have heard from constituents across Wisconsin who have 
expressed concerns about the degradation of environmental protections in our state. Public 
confidence in both the EPA and DNR has diminished and many people believe the agencies are 
not taking adequate steps to uphold environmental protections. The petition filed last fall 
highlights many of these concerns in a manner that allows for EPA and DNR to review issues 
raised and engage citizen petitioners-many of whom spent their careers in service to preserving 
the quality and health of Wisconsin's environment-in an important discussion ofwater quality 
issues in our state, and actions necessary to continue to protect public health and the 
environment. As you continue your work to respond to this petition, I urge you to address the 
issues raised in a prompt, public and transparent manner. 

;::,ly, ·~~~~ 
Tanl.ny Baldwin 
United States Senator 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGIONAL ADMINISTRATOR 

The Honorable Tamrny Baldwin 
United States Senate 
Washington, D.C. 20510 

Dear Senator Baldwin: 

REGION 5 
77 WEST JACKSON BOULEVARD 

CHICAGO, IL 60604-3590 

. JUN 1 0 2016 

Thank you for your letter of May 9, 20 1 6 regarding the "Cjtizen Petition for Corrective Action or 
Withdrawal ofNPDES [National Pollutant Discharge Elimination System] Program Delegation 
from the State of Wisconsin" which was filed on. October 15,2015. You requested that the U.S. 
Environmental Protection Agency continue to \vork with the petitioners to address their 
concerns. On May 25, 2016 my sta±Iheld a conference call with Col1ee.ne Thomas of your office 
to provide information on bow EPA \Vil1 be addressing the concerns outlined in your letter. A 
summary of that information is provided below. 

First, your letter notes that the petit5oners have requested a "discrete and. reasonable" timeframe 
for EPA's response to thejr petition,. L'1c1uding regular updates about i.Dterim steps toward 
corrective actions bei.Dg taken by EPA and the Wisconsin Department of Natural Resources 
(WD}TR). As discussed '"ith Ms. Thomas, a specific tirneframe for overalJ resolution of the 
petition cannot be given at thinirne. EPA is working to finaliZe a protocol which establishes our 
plan to investigate the allegations raised in the petition and to reach resolution. In thi.s process, 
'Ne have fu'"'ld will continue to engage in a substantive dialog with the petitioners and v.rill ensure 
that there is a publlcly accessib1e mea.D..S of providing. regular updates. We V>rill provide expected 
ti...rnef..cunes for completion of interim steps as progress is made. We have also committed to 
have quarterly update briefm.gs with y9ur office, with the next one scheduled for August . 

Second., you note tbat the petitioners have requested a public hearing in response to the petition 
to en.su:re. tbat interested me.;:nb-t.rs of the public have a forlliu for pro'>iding input to both EPA 

..:~ " 1 7TlNTD A '\.,' . ' -- ., bl' h . . . bl' . ' anu .Y\1 
J,..J_ ~1\... t U.!.lS t1.!J1e, we 0.0 no·l !eei a pu lC ean...'1g lS arprop::.late. A pu .}C meetmg ana. 

h~ill.g is usually heid to prov}de information and obtain com:nen1.S e:f't.er EPA develops draft 
:Eind.i~gs based on our ic1vestigation of the allegations made in the ?etition. \Ve are a·ware of the 
need 10 proYide a mea:.~gfci opportLL-:6ty for members of the :;:>ubijc to share theii vie'NS dlli~u'"1g 
tbe petr.tioD process. We have rec.e}:ve:i ove.r 40 letters providing additional information in 
support of the petition. We c.ons:der these ierters to be part oftbe concerns raised in the petitior~, 
and dl..l!-i.ng our caB with J.-1s. Th.):::tas we cmnrniaed·1o provicEng a.n upd.a'i..e to these c.i"Ci:zeru: to 



marmer, noting that the allegations raised in the petition ar·e a discrete set of claims which we are 
committed to investigating and resolving. During our call we also committed to Ms. Thomas that 
we will look at additi~mal avenues for providing information and for receiving public input 
outside of a public hearing~ · 

Final~y; your letter notes that the petiti·oners have requested transparency in understanding EPA's 
process for addressing and resolving, together with WDNR, the allegations raised ill the petition. 
It is our goal to track the resolution of regulatory and rule correction issues that were identified 
in our July 18, 20llletter to WDNR in a publicly-available document, posted to ou:r website, 
which we will update as WDNR completes necessary actions. We are committed to po.sting the 

·tracking document by the end of June. We committed to Ms. Thomas to provide your office an 
advance copy of this document prior to posting .. Regarding additional concems identified by the· . . 
petitioners that go beyond the issues identified in EPA's letter of July 1-8, 2011, we will be 
addressing. those as outlined in our protocol for investigating the allegations in the petition. 
Do.cumenls ~eveloped related to those additio~al concerns, including our fmal investigation 
protocol, will. be posted to our website. The EPA website where the Wisconsin petition related 

· iluonnation can be found is https://vvww.epa.gov/wi/npdes-petition-pro2:rarn-withdrawa1-. . 

wisconsin. 

Again, thank you for your letter. If you have further questions, please c~ntact me or your staff 
may contact Denise Fortin or Ronna Beckmann, the Region 5 Congressional Liaisons; at 
312-886-3000. . 

Sincerely, 

'{:JvU- Do -I cjvL 
Robert A. Kaplan 
Acting Regional Administrator 



1 (p- aUJ-"'lcRz ---
GWEN MOORE 

4TH DISTRICT, WISCONSIN 

COMMITIEEON 
FINANCIAL SERVICES 
HoliSn~o ,-.,.,1J 1!-~SunANCt 

MONUARY PCl.IG"" AUO T R,.I.OE, RA~IN<1 Mt~6Et1 

COMMITIEE ON BUDGET 

DEMOCRATIC STEERiNG AND 
POLICY COMMITTEE qcongress of tbe Wntteb ~tates 

~ouse ot l\epresentatibes 

The Honorable Gina McCarthy 
Administrator 

. Environmental Protection Agency 
1200 Pennsylvania Avenue N.W. 
Washington, DC 20460 

Dear Administrator McCarthy, 

May 13,2016 

WASHINGTON OFFICE: 

2245 RAYBURN Hous~ OFFICE BUILDING 

WMIIINGTON. DC 20515 
(202) 225·4572 

DISTRICT OFFICE: 

316 N. MILWAUKEE ST, SuiTE 406 
MILWAUKEE, WI 53202 

(414) 297-1140 
FAx: (414) 297·1086 

l write to express strong concerns about the Intended Use Plan (IUP) being developed by the 

State of Wisconsin, outlining how it intends to usc Drinking Water State ~evolving Funds in 
Fiscal Year 2016. I believe it deserves additional intensive sctutiny by the Environmental 

Protection Agency to ensure that it complies with federal law and adequately supports efforts to 
help the threat posed by lead service lines. 

In the last year, concerns about lead in drinking water have been prominent as a result of the 
unfortunate situation facing the City of Flint, Michigan. It is estimated that in the State of 
Wisconsin, there are an estimated 176,000 Lead Service Lines (LSL). Ofthat amount, about 
70,000 serve residences in the City of Milwaukee. 

As noted by the CEO of the American Water Works Association, "[a]s long as there are lead 

pipes in the ~ound or lead plumbing in homes, some risk remains" of lead leaching into water. 

One way to permanently address this threat is to remove pipes containing lead through which 
drinking water flows, including LSL's. As a part of its IUP, the State of Wisconsin is proposing 

to usc principal forgiveness funds specifically to help Wisconsin communities address the 
challenge of replacing LSL's that were installed in thousands of Wisconsin homes many decades 
ago. That decision is welcomed. Given the prevalence of LSL's in the City of Milwaukee, it is 

hard to see how any State plan to address the public health challenges pos~d by these pipes 

would not target efforts in the city where the majority of such lines exist. , 

However, the State proposed IUP would arbitrarily cap assistance to the city of Milwaukee at 
$750,000, or about 6%, of the total amount being made avai1able statewide. This cap will 
unfairly limit the city with the largest concentration of LSL's serving homes from adequately 
addressing this public health threat for tens of thousands of residents. It is baftling that the 
criteria for apportioning these funds did not take into consideration the number or percentage of 
LSL's in the municipality, and that there is no apparent requirement to do so. 

?RINTFO ON RFCYr.LED PAPER 
ES!>··· 
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Further, the IUP provides no justification for this limit, other than the size of the city, which 

supports the argument that it is arbitrary, capricious, and harmful to helping achieve the goals of 
the Safe Drinking Water Act. 

The EPA has the responsibility to ensure that states are using federal funds in compliance with 

federal laws. As you review the state's plans, I urge you to closely scrutinize this element and 

ensure that the State of Wisconsin clearly demonstrates how its proposed allocation will protect 

all Wisconsinites from lead in their drinking water. A state should not be able to claim to be 

advancing federal law while doing something, that on its face, appears quite contradictory to 
some of those goals. 

I appreciate your timely consideration of this request. 

·CONGRESS 

Cc: Robert A. Kaplan, Acting Regional Administrator. EPA Region 5 



May 10,2016 

Ms. Robin Schmidt 

. ;. 

Tom Barrett 
1Vlayor, City of Milwaukee 

Environmental Loans Section Chief 
Wisconsin Department of Natural Resources 
PO Box 7921 
Madison WI 53707-7921 

RE: Community Financial Assistance- CF/2, Safe Drinking Water Loan Program 
Intended Use Plan 

Ms. Schmidt: 

Thank you for the opportunity to comment on the Safe Drinking Water Loan Program 
Intended Use Plan (IUP) for Federal Fiscal Year 2016 Funds. 

The !UP, and the accompanying release of additional principal forgiveness funds, is an 
important first step in recognizing the challenge many Wisconsin communities face 
replacing lead service lines (LSL) that were installed to provide municipal water to 
thousands of Wisconsin homes 65 years or more ago. 

To provide you with some context, Milwaukee Water Works (MWW) estimates there are 
70,000 residential properties in the city served by LSL. Based on prior experience, the 
cost to replace private LSL in Milwaukee ranges from $2,300 to $7,200, with an average 
cost of $3,600. To achieve the public health benefit of replacement, and in anticipation of 
forthcoming federal standards, the private side of the LSL should be replaced in 
conjunction with the public side. That is best done at the same time as our water main 
replacement program, or when an individual LSL is leaking and replacement is needed. 

In our most recent rate case, the Public Service Commission required Milwaukee to 
increase the miles of water mains replaced to 15 miles per year, increasing to 20 miles 
per year by 2020. This means we need to coordinate the replacement of the full (public 
and private) LSL at each connecting property to fully protect the health of the residents 
along those projects. We will continue to work with you and the PSC, as well as the State 
Division of Health, to develop effective and efficient practices for full replacement. 

·- ..... ······-···. --···· 

Ui'J1cc of the ;\layc>r · Cit.l' Hall · .WO EaH \Neils Street · .\lilwaukce, \Visc·onoin 53202 

(-Il-l) 2S6-220l.l ·fax !-114) 286-3191 • l11<J.yor~»milwaukec.guv 



The agency awards annual capitalization grants to each state, through the Drinking Water State 
Revolving Fund program. The DWSRF capitalization gram; allow state drinking water progranis to 
provide funding to local communities to support drinking water infrastructure improvement projects, 
including treatment systems to remove contaminants from drinking water. In addition, up to 31 percent 
of each DWSRF capitalization gra11t awarded to the state can be used for a variety of drinking water 
activities that help augment the implementation of the state's drinking water program. Eligible uses of 
set-aside funding include helping to support state staff in the implementation of the public \\rater system 
supervision, capacity development, operator certification and wellhead/source water protection 
programs. 

Again. thank you for your letter. If you have further questions, please contact me or your staff may 
contact Cathy Davis in the EPA's Office of Congressional and Intergovernmental Relations at 
Davis.CatherineM@epa.gov or (202) 564-2703. 

Sincerely, 

J{!;~:eu-vc-2( 
Joel Beauvais 
Deputy Assistant Administrator 
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<!rottgr.es.s nf Up~ Nnite!k §tat.e~ 
lffilu.slringtmt, IDC!r 20515 

Administrator Gina McCarthy 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Office of the Administrator, 11 0 I A 
Washin!,rton, DC 20460 

· De<J,r Administrator McCarthy, 

May 19,2016 

On January 14,2016, the undersigned members of Congress wrote to you to request information 
about the U.S. Environmental Protection Agency's (EPA) plan to embed U.S. federal employees 
in countries that are part of the United Nations Framework Convention on Climate Change 
(UNFCCC). EPA's goal in embedding these employees abroad is appa~ently to help these 
countries monitor their progress towards meeting the non-binding emissions targets that were set 
at the 21st annual session of the Conference of Parties (COP 21 ). You discussed this plan in your 
comments before the Council on Foreign Relations in January, where you stated that your job 
"was to explain to countries that this isn't punishment, this is opportunities [sic] here[.]" 1 

On April 22, 2016, over thre.e months after we requested a response from you and one month 
after you personally committed to providing answers to our questions in· a joint subcommittee 
hearing to discuss the EPA's budget request, we received a letter from Acting Assistant 
Administrator Janet McCabe. In this Jetter, the Acting Assistant Administrator indicated thatthe · 
EPA itself does not plan to deploy U.S. federal employees overseas as a result ofthe 21 s1 mmual . · 

.session ofthe Conference ofParties (COP 21). Rather, U.S. federal employees from several 
different agencies, including the Department of State, will ''provideassistanc'e" to UNFCCC · 
participating countries to fulfill obligations under Article 4 ofthc UNFCC~.' 

Accordingly, we request a dt:tailed explanation of the collaboration between the U.S. Department 
of State, the U.S. Agency for International Development (USAID), the ~p A, imd·other U.S. 
government agencies related to the "capacity building" and "expert advice." As part of this · 
explanation, we ask that you specifically include: · · 

1. A list of federal departments or agencies involved in the "collaboration" within the 
federal government to provide international assistance pursuant to the UNFCCC; 

1 Co~ neil on Foreign Relations Events, US. fnvironmental Regulation After the Paris Climate Talks, A Conversation 
with Gina McCarthy, Jan. 7, 2016, available at http://www.cfr.org/united-states/us-environmental-regulation
after-paris-climate-talks/p37410 (last accessed April 20, 2016). 

PRiNTED ON RECYCLED PAPER 
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2. The total amount of federal dollars that have been spent to date, and the total amount of 
federal dollars that the Administration estimates will be spent over the next ten years, for 
providing assistance to other countries pursuant to the UNFCCC; · 

3. The number of federal employees currently working abroad in any agency that have any 
responsibilities related to the Paris accord, including the employing agency and type of 
work that is perfonned; 

4. The number of federal employees that EPA or other federal agencies plan to deploy 
abroad that will have responsibilities related to the Paris accord over the next year, 
including the employing agency and type of work that is perfonned; and 

5. A breakdown of the budgets for the EPA and the Department of State related to capacity 
building projects in other countries, which you committed to provide at the March 22 
hearing. 

Please provide your response to these questions as soon as possible, but by no later than June 10, 
2016. If you have any questions, please contact Liz Payne of Congressman Mullin's staff at 
(202) 225-2701-

Sincerely, 

!!It~ 
Member of Congress 

Member of Congress 

PRINTED ON RECYCLED PAPER 

Tim Murphy 
Member of Congress 

Member of Congress 



C!tnngr.ezs of t11.e 1:1nit.eil §fates 
Dlnstring1on, IDQL 20515 
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Chris Collms 
Member of Congress 

~L 
Renee Ellmers 
Member of Congress 

t~-·",:':·-s>· . . ,. 
YtiO~~~ 
P~sar, D.D.S. 
Member of Congress 

Brett Guthrie 
Member of Congress 

Member of Congress 

. fJ._ 1112 . ---
yid B. McKinley, P.E. 
ember of Congress 

c;ik%~ 
Steve Russell 
Member of Congress 
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Tom Cole 
Member of Congress 

Bill:Fiores 
Member of Congress 

Richard Hudson 
Menl.ber of Congress· 

Frank b. Lucas 
Men;bcr pf. Congress 

" ,'i ·:\ 

Wj(~ I M'll<:e Pompeo - · -, ., 
Member of Congress 



Bruce Westerman 
Member of Congress 

(!tnngr£EE of tl1c 1ltnit£o $tnfe11 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Joe Barton 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Barton: 

AUG 3 0-2016 

OFFICE OF 
AIR AND RADIATION 

Thank you for your letter of May 19,2016, to U.S. Environmental Protection Agency Administrator 
Gina McCarthy regarding the EPA's collaboration with other federal agencies to provide technical 
assistance under the United Nations Framework Convention on Climate Change (UNFCCC). The 
Administrator asked that I respond on her behalf. 

Consistent with obligations under Article 4 of the UNFCCC, the EPA works in collaboration with the 
U.S. Agency for Intemaponal Development (USAID), U.S. Department of State, U.S. Department of 
Agriculture and U.S. Department of Interior to provide assistance to developing countries by means of 
capacity building tools and expert advice on quantifying and tracking their greenhouse emissions in an 
accountable and transparent manner. Under Article 12 of the UNFCCC, all countries party to the 
agreement must communicate a national greenhouse gas (GHG) inventory and information related to 
achievement of the convention objectives. 

An example of the collaboration noted above is the interagency agreement the EPA has with USAID. 
The scope of the agreement with USAID is to develop tools to assist countries to track their greenhouse 
gas emissions in an accountable and transparent manner for submission to the UNFCCC under Article 
12, providing expert advice via information sharing, targeted technical assistance, workshops, and 
facilitating data sharing among. economic modelers to improve representation of developing countries in 
integrated assessment models. 

The EPA does not have any employees permanently stationed overseas with responsibilities related to 
the Paris Agreement, nor does the EPA plan to deploy staff overseas to other countries with 
responsibilities related to the Paris Agreement. Regarding your questions about staff and resources 
across the federal government, since the EPA is not the lead or coordinating agency for international 
climate change assistance, the information above describes only the EPA's direct involvement and not 
the activities or resources of other federal agencies. 
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Again, thank you tor your letter.lfyou have further questions, please contact me or your staff may 
contact Kevin Bailey in the EPA's Office of Congressional and Intergovernmental Relations at 
bailey.kevinj@epa.gov or 202-564-2998. 

Sincerely, 

Janet G. McCabe 
Acting Assistant Administrator 
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ROBERT C. "BOBB'\'w SCOTT 
3RD DIStRiCT, VIRGINIA 

COMMrTTEE OH 
EDUCATION AND THE WORKFORCE 

RANKING MEMBER 

Ms. Laura Vaught 

€:ongrt9'S of tbt Wnittb ~tatt9' 
j!}ou.5e of 3aepnS'entatibe~ 
aa~~ington, ta~ 20515-4603 

May 18,2016 

Associate Administrator for Congressional 
and Intergovernmental Relations 
Environmental Protection Agency 
1200 Pennsylvania Ave, NW, Room 3426 ARN 
Washington, DC 20910 

Dear Ms. Vaught: 

Enclosed is correspondence from my constituent, Mr. 

WABHINGTOPI: 
1201 l.r.>NOWOIIrH Hour.~ OFF1cr. B•JILCI"" 

WA~HINCm~, DC 20516 
TU: 1'.02} 22!l-<l3~ 1 
F•x: 12021 2'.Q-03S4 

NEWI>()FrT PIEWS: 
26on w.~'""GTO~ AveNUE, SL•ITE 1010 

N~wrop.r N'.Wll, VA '.3607 
TEl: f757) 380-1000 
fAx: 17571 9~8-669t 

IIJCHMOND; 
40 0 Nanni BTii STREET, S11ITE 1.130 

Rlr.MMONn, VA 23;:>1B 
HL: 1~041 B44-4B4E 
r. .. ., 1804) G4M02G 

'N'AW.SOhnv3COTT.I'ICliJSE.CC\o 

Mr. Watts has asked for my assistance regarding an drainage issue in his local community. Mr. 
~-~ · states in his letter that there has been an ongoing drainage issue in his community and as a 

resUii., the water backs up into crawl spaces and alleys. Mr. e·lt. i has tried to reach out to the 
Virginia Department of Environment Quality (DEQ) but they nave not been responsive and he 
would like for the Env.iron.mental Protection Agency to assist. 

I would appreciate your looking into this matter and responding to my Legislative Assistant 
Christina Ingram at 400 N. 8th Street Suite 430 Richmond, VA 23219. 

Thank you for your attention to this matter. 

Sincerely, 

(?U4d(:T 
Robert C. "Bobby" Scott 
Member of Congress 

RCS/CI 
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ROBEAT C. •BCJIIII'f .. SCOTT 
:JIIO 019:rJirCT. VUIOINUI 

OQMMITTE.E ON 
~CI,ICATWN '-ND TH!!WO~ 

R.AJ'iltiNtJ !\.IJ@ACII!'" 

ROBERT WATTS 

.. 

~ottnrtfl af tiJt 1Hnitdt 6tat~s 
'fJ:t:ft !!! !!.t:r~!!!t~~"~ 
1&ufJtngton. a~ 205~03 

Constituent Consent and Information Form 

PAGE 03/11 

PAGE en 
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111 ... _.,. 1!!1011. IIIIo D«<T 
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"-A:~1~0~ --4~0 lklnk I'll• S""t t. S<>f1! ~ 

~7:=~ 
~ .. 4. :~-~;?'II! 11\lt. 

Name: (Please print)___ - CJf. ~ -----..,;_MAY 1-ft R£Cn 
Social Seeurlty Number: -~ L (_p _ 
Home Address: _ _ CJ5< ,_.(p 

·-- "'"'' .~£...· ·~-·--·· .--· . r·--···- - ... -· 

Home= f!!lephone ~-.&._ __ Nvl'k. f4!11o!phvrt~ ~~ cp·. 
Agency ln,·olvcd . ......!::e'-L.~...LI{~----~~--~--------
Do you have an attomey? No t/' Yes_ 

lfYes, Attorney's Name& N'Um.ber:. ____ .. __ .......... ______ _ 

1,__ ~ • lQ . . .~ereby request and authorize Congressman 
Robert. C. "Bobby'' Scott, Jbpre.sentmive Qfthe Third C~ngressiona1 District 

of Virginta, and/or hi$ sta~ to make an inquiry on my behalf in regards to 

the infonnation provided on this form. 

Signature: , (;i- -({2 :' · · · · · 

Requ~st of the Congressman (Summary}: 

- l'frrkde-1) 
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ROBERT WATTS PAGE 02 

5/2/2016 

We have an ong~ng drainage r'Sue in my community io eastern Ken rico County, a county which 

surrounds the City of Richmond, Va. The issue is being caused by storm water runoff from a county 
owned alley that Is not being maintained by the county which owns it. The result is water backup in the 

crawl spaces on the properties which border the county alley. The only Individual solution Is sump 

pumps in th~ crawl spaces which pump the water back into the alley from where it came. There is a 

storm sewer inlet at one end of the ;,tlley but the county will not $pend the resource!> to divert the water 

to the Inlet. Lack of plannlns when tl'le subdiVIsion was d~veloped Is the cause of the problem. 

The st&te DEQ has been unl"f!Sponsive. I~ thAre any assistanee tl'lat can be received from the EPA? 

I had 11 phone call from a contractor for the EPA on my answerfng machine today who said they might 

have some idea how to soak up the water. 

Can I fotward you some pictures of the problem we are fadng? 

5/10/.2016 

This mornlng I had a phone call from Henrico County publJc works and they restated their position that 

they will not even cut the grass and the overgrowth on their own property which is Impeding the 

drainage. · 

The reason given was lack of funding for maintenance of alleys. 

There i5 a health issue for this immeadiate area and an elementary school a block away due to the 

seasonal standing water. 
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UNITED STATES ENVIRONMENTAL PRO_TECTION AGENCY 
REGION ill 

The Honorable Robert C. Scott 
U.S. House of Representatives 
400 North 8111 Street, Suite 430 
Richmond, Virginia 23219 

Dear Representative Scott: 

1650 Arch Street 
Philadelphia, Pennsylvania 19103-2029 

JUL 1 5 2616 

Thank you for your May 18,2016 letter to the U.S. Environmental Protection Agency (EPA) on 
behalf of your constituent; Mr. W~ -tp , concerning a drainage issue in eastern Henrico County. 
Mr. @.· <Q. states in the correspondence received through your office that storm water runoff from a 
"county owned" alley is creating a water backup in the crawl spaces of properties bordering the alley. 
EPA Region III has contacted the Virginia Department ofEnvironment~l Quality (V ADEQ) and 
Henrico County to investigate Mr. f3X. (() cla:im. 

As set forth under the Clean Water Act (CWA), EPA authorizes state .environmental agencies as 
the first-line implementers of the National Pollutant Discharge Elimination System (NPDES) 
stormwater management programs. Once EPA authorizes a state's NPDES program, EPA's primary 
role is one of state oversight to ensure consistent national implementation of the federally authorized 
state program. VADEQ implements a federally authorized Clean Water Act (CWA) National Pollutant 
Discharge Elimination System (NPDES) program in the Commopwealth of Virginia whiCh includes 
progt:alllmatic responsibility for stormwater management. However, authority to implement local. 
stonnwater management programs is further delegated from V ADEQ to local-level agencies such as 
Henrico County. Henrico County is currently the delegated authority for implementing local stonrtviater 
management programs in the County. EPA's authority to intervene in state and local level program· 
issues in a federally authorized program is limited to circumstances where the state and/or local agency 
has failed to adequately implement the NPDES program. 

As part of the information collection process related to the EPA's investigation, EPA contacted 
VADEQ's Central Office and Piedmont Regional Office, and received additional historical bach:rourid 
information on Mr . .@·((; complaint from Henrico County. EPA's investigation of Mr.. ~ · (p 
allegations has determined that Henrico County maintains primary jurisdiction for the stonnwater 
management issues raised in Mr. "ffll . .P. complaint, and the County has been actively engag~d in an 
attempt to resolve Mr. !7-U .·drainage issue. Information provided by V ADEQ and Henrico County 
indicates that both agencies previously advised Mr. 'ft· Ul_ that the drainage issue subject to the 
coniplaint is occurring on Mr.e"'· f.1. private property, and is not the responsibility of the County or the 
Commonwealth. Furthermore, Henrico County conducted a topographical survey of Mr. ri· U 'lot and 
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/JJ.~ . 
the surrounding areas, and provided Mr. {7 ; the survey as well as recommendations for improving 
drainage on this property. The County also offered Mr. '@<..LRtechnical assistance including engineering 
solutions to address the drainage issues on his property. As of the date of this correspondence, Mr. 6.< 0 

continues to dispute the determinations ofVADEQ and Henrico County regarding jurisdictional 
responsibility in the matter. 

Based upon the information provided by V ADEQ and Henrico County, EPA has detem1ined that 
the Commonwealth and the County have conducted a thorough investigation of the allegations presented 
by Mr. &.-<.e and reached a program determination within the scope of their state/local NPDES 
authorities. EPA will not take further federal action to intervene based upon the current set of facts. 

If you have any questions, please do not hesitate to contact me or have your stafl' contact 
Mr. Brian Hamilton, EPA's Virginia Liaison, at 215-814-5497. 

Jij;~ 
· Shawn M. Garvin 

Regional Administrator 



PATRICK E. MURPHY 
I (p-o'O- '67'17 --

COMMITTEC:S 
18rH DlSTA!CT, hORIDA 

FINANCIAL SERVICES 
SliBCOMMITIEES· 

WASHiNGTON OFFICE; 
211 CANNON HousE 0FFtCE BUitDJNn 

WA.SHI,.JGTON, oc 20515 

CAPITAl M~\AKlTS A~D 
GOVEflNMFJ'.tr SPONSOfll:O ENTEfWRl$f~S 

1202) 225-3026 
FM<: {202) 225-8398 

WVNI.patrickrnurphy.housc,gov 

May 23, 2016 

(!Congress of tbe mlniteb $tates 
J!)ouse of l\eprcscntatibcs 
WQ;l«siJinuton, i'iH!C 20515-0918 

The Honorable Gina McCarthy, Administrator 
'US: Environm~ntal Protection Agency 
1200 Pennsyi·Vania Avenue, N.W. 
Washington, DC 20460 

Dear Administrator McCarthy: 

MONET ;~RY Poucv AND 1 RAO£ 

INTELLIGENCE 
SUBCOMMfrTE:ES; 

OvrHHr:An Anc1 urt:I.TUI~t ,\NO 
DEPAHTMENT OF 0H£NSE fNTEU IGHJCE 

NAnONAL SECURITY AGE~..ICY 
A~D CYBEH:SEC.:URlTY 

As you know, EPA has set new lifetime exposure standards for drinking water on two 
perfluorinated chemicals (PFCs)- Perfluorooctanoic Acid (PFOA) and Perfluorooctane 

· Sulfonate (PFOS)- at 70 parts per trillion based on the latest peer-reviewed science. In light of 
the new standards, a facility in Stuart, Florida located in my district has tested abovethe advised 
levels for these PFCs, impacting 3.2 million gallons of drinking water every day. Given the 
potentially severe health impacts associated with prolonged and excessive exposure, I strongly 
urge EPA to work with the City of Stuart and the Florida Department of Environmental · 
Protection to immediately notify the public about the contamination, take, steps to protect my 
constituents from unsafe exposure, identify the source of the PFC pollution, develop a mitigation 
and cleanup plan, and oversee implementation. Furthermore, EPA should make 
recommendations for what my constituents can do to protect themselves and their families from 
unsafe exposur~ ... 

I will continue to closely monitor the situation, and I look forward to your timely response. 

Sincerely, .. 

:~z~ 
MEMBER OF CoNbRlf( 

. ' 

-·'. 

;,. -.: 

' ~ . ", . 
: ~· I; 

PRINTED 0~ RECYCLED PAPER 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 4 

The Honorable Patrick E. Murphy 
House ofRepresentatives 
Washington, D.C. 20515 

Dear Congressman Murphy: 

ATLANTA FEDERAL CENTER 
61 FORSYTH STREET 

ATLANTA, GEORGIA 30303-8960 

JUL - 6 2016 

Thank you for your May 23,2016, letter to Ms. Gina McCarthy, Administrator of the U.S. 
Environmental Protection Agency. Your letter requests the EPA work with the City of Stuart (the City) 
and the Florida Department of Environmental Protection (FDEP), to address the recent detection of 
perfluorooctanoic acid (PFOA) and perfluoroctane sulfonate (PFOS), in the public water system (PWS), 
at concentrations above the EPA's current combined drinking water health advisory level. Your letter 
has been forwarded to the EPA's Region 4 office in Atlanta, for response. 

We believe that the FDEP and the City have moved proactively to address this public health issue. On 
May 18,2016, the EPA provided the FDEP with a list of affected Florida PWSs, along with a summary 
of additional information pertinent to those systems. On the morning of May 19, we provided the FDEP 
with the new combined health advisory level of70 parts per trillion (ppt) for PFOA and PFOS. 
Through-out the day we continued to transmit communication material to the FDEP, as it became 
available for release. Based on follow-up conversations with the FDEP, we understand that they 
continue to work expeditiously with the City, and other affected Florida PWSs, to take appropriate steps· 
to address PFOA and PFOS contamination where needed. 

To comply with the regulatory requirements ofthe EPA's Third Unregulated Contaminant Monitoring 
Rule (UCMR 3), on July 7, 2014, and March 12, 2015, the City's PWS sampled the drinking water 
entering the distribution system for PFOA and PFOS. PFOA was not detected in either sample (i.e. 
results for both samples were below the UCMR 3 Minimum Reporting Levels for PFOA of0.02 ppb). In 
the July 7, 2014, sample PFOS was detected at concentrations of 180 ppt, and atl40 ppt in the 
March 12,2015, sample. Upo.n release of the new health advisory, the FDEP quickly informed the City 
ofthe need to take additional samples to confirm the contamination, assess the level, scope and source 
of contamination and to infonn the City of their next steps. As noted in the May 27, 2016, fact sheet 
issued by the City, the PWS expeditiously completed resampling of the entry point to the distribution 
system, and obtained laboratory analytical results for PFOA and PFOS that were below the new health 
advisory level. We understand that the City continues to work with the FDEP to investigate the 
occurrence of PFOA and PFOS in the water system, and take appropriate steps to address any 
occurrence that exceeds the new health advisory level in order to provide the best drinking water 
possible for residents. The EPA will continue to respond quickly to any requests for assistance that we 
receive from FDEP. 

We recommend that consumers contact their local water supplier for up-to-date information about the 
levels ofPFOA and PFOS in their drinking water. As of May 27, 2016, the City had reported recent 
results for PFOA and PFOS that were below the new health advisory level and indicated that its 
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customers did not need to take additional actions. The City has also indicated that more proactive 
measures will be taken to further reduce levels of these contaminants. 

The EPA appreciates your concern for the potential impacts on the health of your constituents that could 
result from any elevated levels ofPFOA or PFOS in drinking water supplied by the City's PWS, and we 
will continue to work with the FDEP to support their ongoing efforts. 

If you have questions or need additional information from the EPA, please contact me or Allison Wise, 
in the Region 4 Office of Government Relations, at (404) 562-8327. 

Sincerely, 

JU!IIrtl~~ 
Heather McTeer Toney 
Regional Administrator 



CHARLES E. SCHUMER 
NEW YORK 

l(p-()oo- ~I 7{p 
COMMITI£ES: · 

CJ.anitcd ~rates ~cnatc 
WASHINGTON, DC 20510 

·JOINT ECONOMIC 

BANKING 

JUDICIARY 

RULES 

FINANCE 

Administrator Gina McCarthy 
Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington D.C., 20460 

Dear Administrator McCarthy, 

May 4, 2016 

Following the recent discovery by the City of Newburgh, New York ofPerfluorooctane Sulfonate 
(PFOS) contamination in two local bodies of water, I strongly urge the U.S. Environmental Protect 
Agency (EPA) to use its technical expertise to quickly assist the community in testing their water for 
PFOS contamination. I encourage the EPA to assist Newburgh in determining the source of this PFOS 
contamination and to help them devise a remediation plan. In addition, it is critical that EPA releases an 
updated safety standard for PFOA and PFOS immediately, as the EPA has promised it would do so by 
spring of 2016. 

In light of the recent news that the city has declared a water emergency due to the detection of 
elevated levels of PFOS in both Silver Stream and Washington Lake, I am requesting that EPA use their 
experience and resources to expeditiously help the community test all relevant water within the 
community and water system to help identifY the extent of the contamination and determine its source. 

Perfluorooctane sulfonate (PFOS) is a man-made chemical that was commonly used in a wide 
variety of commercial and consumer products. PFOS is extremely persistent in the environment and 
resistant to natural forms of environmental degradation. The toxicity and bioaccumulation potential of 
PFOA can pose a serious risk to human health, which makes it presence in two Newburgh water bodies 
most concerning. This high level of contamination must be remediated as soon as possible in order to 
ensure the health and safety of the community. With the EPA's technical expertise and experience in 
dealing with drinking water contamination, I request that you immediately provide technical support to 
help the community investigate the full scope of the problem and assist with subsequent remediation as 
quickly as possible. 

This development has cast considerable concern and created great uncertainty for the Newburgh 
community, with the potential impacts ranging from human health to the local economy. It is imperative 
that this uncertainty be quickly addressed by quickly identifYing the scope of the problem and speedily 
implementing an ·effective remediation plan. 

Again, I appreciate your work in protecting our nation's health and the quality of our drinking 
water. Thank you for your attention to this important request. 

Sincerely, 

'-//." + P _.r/. •u.•l ' J ~v.- ' . ,--v..:M..t 0,~~~ 
J..:if!;lCll G. GilhhnlnJ 

Url!l<.'d St.-.1.::-i Sr:J.:Jlor 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 2 

290 BROADWAY 
NEW YORK. NY 10007-1866 

The Honorable Charles E. Schumer 
U.S. Senate 
Washington, D.C. 20510 

Dear Senator Schumer: 

./IJN 2 7 ?:illti 

Thank you for your May 4, 2016 letter requesting that the U~S. Environmental Protection Agency 
provide assistance to the City of Newburgh in testing their water supply for co·ntaminatio:n. with 
Perfluorooctane Sulfonate (PFOS). As you know there have been further developments on this 
issue in the last weeks. 

On May 19, 2016, the U.S. Environmental Protection Agency established revised health advisori~s 
for PFOS and Perfluorooctanoic acid (PFOA) based on the agency's ~sessment of the latest, peer
reviewed science. Health advisories provide technical guidance to drinking water system 
operators, state, tribal and local officials on health effects; analytical methodologies, and tr~atment 
technologies associated with drinking water contamination so that they can take the appropriate 
actions to protect their residents. The EPA has established the health cidvisory levels at 70 parts 
per trillion (ppt} to provide Americans, including the most sensitive popUlations, with a margin of 
protection over a lifetime of exposure to PFOA and PFOS from drinking water. When-both PFOA 
arid PFOS are found in drinking water, the EPA health advisory guideline suggests that both the. 
individual and combined concentrations should not exceed the 70 ppt level. 

The City ofNewburgh is no longer using Lake Washington as a drinldng wat~r source and is how 
connected to the Catskill Aqueduct water supply, in which no PFOS has been detected,. The EPA 
is aware that using this water supply may have financial implications for the City of Newburgh. 
However, the State of New York has agreed to pay for this water supply on a temporary ba8is as 
well as the design of a granular activated carbon filtration system which may allow Lake 
Washington to once again be used as a source of drinking water for the city. The"EPAis supporting 
the New York State Department of Health and the New York State Department ofEnyironmental 
Conservation as they work closely with the City of Newburgh to ensure that there will be a safe 
drinking water supply for the residents of Newburgh and that appropriate measures are taken to 
locate and abate the source(s) of the PFOS contamination. In addition, the EPA remains committed 
to working with the State. ofN ew York under the Safe Drinking Water Act to protect public health 
and reduce exposure to PFOA and PFOS in drinking water in New York State. 

On June 20 the City of Newburgh held a public meeting on the issue ofPFOS in its water supply. 
I, along with representatives of state and county government, participated in the meeting. The EPA 
provided simultaneous translation services and a skilled facilitator for the meeting. 
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If you have any questions, please contact me at (212) 63 7-5 000 or your staffmay contact Michael 
McGowan, Chief of Intergovernmental and Community Affairs Branch, at (212) 637-4972 or 
mcgowan.michael@epa.gov. · 

Thank you for your work on this important health issue. 

Sincerely, 



KELLY A. AYOTTE 
NEW HAMPSHIRE 

COMMITTfES: 

ARMED SERVICES GJanitcd ~tatcs ~cnatc 

144 RUSSELL BUILDING 
WASHINGTON, DC 20510 

1200 ELM 5TREE1, SunE 2 
MANCHESITil, NH 03101 

144 MAIN Sl AEET 
NASHUA, NH 03060 

r 
COMMERCE 

HOMELAND SECURITY & 
GOVERNMENTAL AFFAIRS 

BUDGET 

WASHINGTON, DC 20510 

(202) 224-3324 

14 MANCHESITA SQUARE, Sum; 140 
PonTSMOUTH, NH 03801 I 

19 Pttf.SANT S111EET, SUITE 1:lB 

BEilLIN, NH 03570 
SMALL BUSINESS 

The Honorable Gina McCarthy 
Administrator 
Environmental Protection Agency 
1200 Pennsylvania Ave, NW 
Washington, DC 20460 

Dear Administrator McCarthy: 

May 16, 2016 

I write regarding the ongoing perfluorooctanoic acid (PFOA) water contamination 
issue affecting several New Hampshire communities. The need for the 
Environmental Protection Agency (EPA) to address uncertainty regarding the level 
of PFOA in drinking water which should prompt treatment before the water is used · 
is immediate and growing. My constituents have alerted me to research released 
on-line recently by Megan Romano, a postdoctoral scholar in the Brown University 
School of Public Health as part of a study lead by Joseph Braun, Brown University 
assistant professor of epidemiology, which reported that "women with the top- . 
quartile serum PFOA concentrations during pregnancy had a 77 percent greater 
risk of ending any breastfeeding by three months and a 41 percent greater risk of 
ending any breastfeeding by six months compared to women with the lowest
quartile PFOA concentrations. These should be on our radar as chemicals that 
might be affecting women's ability to breastfeed.l'' 

As you know, on March 28, 2016, as well as on April 15 and 19, I have written to the 
EPA urging the expedited release of the new health advisory standard for PFOA 
chemicals, as well as requesting detailed information as to when the new standard 
will be released. While my letters have been acknowledged, I have not yet received 
a substantive response to any of the questions presented. It is imperative that local 
officials and residents have the most accurate information to ensure the safety of 
water resources. 

I reiterate my request for the expedited release of the long-term exposure health 
advisory standard for PFOA so that residents know whether their water is safe, 
local officials are able to respond to concerned residents, and water tr.eatment 
professionals working to design treatment systems have a clearly defined objective. 

1 https://news.brown.edu/articles/2016/05/pfoa 
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Thank you for your attention to this critically important matter, I look forward to a 
prompt response. 

Sincerely, 

aGav~ 
Kelly A. Ayotte 
U.S. Senator 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Kelly A. Ayotte 
United States Senate 
Washington, D.C. 20510 

Dear Senator Ayotte: 

JUN 2 1 2016 
OFFICE OFWArER 

Thank you for your letters supporting development of lifetime drinking water health advisories for 
Perfluorooctanoic Acid. The U.S. Environmental Protection Agency is committed to working with states 
and public water systems under the Safe Drinking Water Act to protect public health and reduce 
exposure to PFOA and Perlluorooctane Sulfonate in drinking water. 

On May 19,2016, the EPA established health advisories for PFOA and PFOS based on the agency's 
assessment of the latest peer-reviewed science to provide drinking water system operators, and state, 
tribal and local officials \Vith information on the health risks of these chemicals, so they can take the 
appropriate· actions to protect their residents. The EPA has established the health advisory levels at 70 
pmis per trillion to provide Americans, including the most sensitive populations, with a margin of 
protection trom a lifetime of exposure to PFOA and PFOS from drinking water. When both PFOA and 
PFOS arc found in drinking water, the individual and combined concentrations should be compared with 
the 70 parts per trillion level. 

Detailed information about the new advisories and the supporting science may be found at 
https://www.epa.gov/ground-water-and-drinking-water/drinking-woter-health-advisories-pfoa-and-pfos. l'he 
new advisories replace the provisional health advisories that the agency issued in 2009 for PFOA and 
PFOS. 

Again, thank you for your letter. If you have further questions, please contact me or your stall may 
contact Cathy Davis in the EPA's Office of Congressional and Intergovernmental Relations at 
Davis.CathcrineM@epa.gov or (202) 564-2703. 

Sincerely, 

_/![}!~<La vr-cJ 
Joel Beauvais 
Deputy Assistant Admi'nistrator 
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